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Election and Democracy in Malaysia

1

ELECTIONS AND DEMOCRACY 
IN MALAYSIA 

By  Francis Loh*

Compared to the rest of Southeast Asia, Malaysia’s politics is more 
institutionalised than in the neighbouring countries. We have operated under a 
single Constitution for more than 50 years (although it has been amended more 
than 60 times). Elections have been held continuously as scheduled (although 
local level elections had been suspended, and then abolished in 1976). The 
major ethnic-based parties have been in existence since Independence in 
1957. Indeed, the same coalition has ruled multi-ethnic Malaysia since 1957.

Hence much discussion of Malaysian politics has centred on elections, the ebb 
and flow of the ethnic-based political parties, and on the ethnic factor that 
undergirds these parties and politics in Malaysia generally.

Perhaps influenced by these institutional continuities, amidst political turbulence 
in neighbouring countries — Red shirts vs Yellow shirts and a potential coup 
d’etat in Bangkok, apart from the continuing violence in southern Thailand; 
reformasi in Jakarta and other major cities in Indonesia but ethno-religious 
violence in many outer islands; martial law, then People Power, then a sequence 
of presidents including one who was impeached and a former president 
currently accused of corruption — there has been a touch of Malaysia Boleh, 
and perhaps too much feel-good about our democratic credentials.

COMPETING DEFINITIONS OF DEMOCRACY

For former Prime Minister Tun Dr Mahathir Mohamad, Malaysia is a democracy 
plain and simple because we hold regular elections. For him, all those criticisms 
from within and abroad are irrelevant because there is no need to imitate 

* The writer is the President of Persatuan Aliran Kesedaran Negara (ALIRAN), an organisation for 
“social democratic reform”, and a professor of politics in a local university. 
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“western-style democracy”. On October 1, 2011 (The Star), A. Rashid (Tan Sri) 
Rahman, the former Election Commission chairman, also insisted that Malaysia 
is a democracy because our leaders are elected and our elections “free and 
fair”.

However, Bersih 2.0, a coalition of 62 NGOs, finds Malaysia’s practice of 
electoral democracy wanting. So they submitted their “Eight demands for 
electoral reform”. And when the Malaysian government refused to listen to 
them, they called for a Walk for Democracy on July 9, 2011.

The way the Malaysian government dealt with this call — by resorting to arrests 
of supporters, banning the wearing of yellow T-shirts, declaring Bersih 2.0 and 
their proposed Walk illegal, banning some 98 Malaysians from entering Kuala 
Lumpur on that eventful day, and then arresting Bersih leaders and other 
Malaysians who took part in the Walk — highlights that Malaysia’s “democracy” 
is flawed.

Indeed, civil society organisations (CSOs) in Malaysia time and time again have 
highlighted not only the shortcomings of the electoral system, but the coercive 
legislation — the Internal Security Act (ISA), the Societies Act, the Trade Unions 
Act, the Police Act, the Printing Presses and Publications Act, the UUCA, etc — 
that essentially stymie any form of effective opposition. Here, their focus is on 
the denial of fundamental liberties — the right to assemble, to associate and 
to express one’s self — to ordinary citizens in between elections.

Accordingly, the State overwhelms civil society, while within the State, the 
Executive dominates over the other branches of government, namely the 
Judiciary and the Legislature. Nor is the press and mass media a check on the 
Executive; the latter via the major political parties own and control the mass 
media, hence the appellation, “the mainstream media”.

For Parti Sosialis Malaysia (PSM), six of whose leaders were arrested and 
detained under the Emergency Ordinance in June 2011, their dissatisfaction 
goes beyond calling for electoral reform. Their overall goal is to usher in a more 
egalitarian society wherein the lower classes are awarded decent living wages 
and better working conditions by employers, while the State looks after their 
other basic needs like housing, education for their children and health services.
As well, they strongly oppose the neo-liberal economic policies that the BN 
government has adopted which have led, among others, to privatisation of 
public amenities and social services. For the PSM and its supporters, indeed for 
many in Malaysia, economic democracy at the workplace is vital too.
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LOOKING BEYOND ELECTIONS

Hence over-confidence in our democratic credentials is misguided; for we 
should subscribe to a wider notion of democracy. Although our procedural 
democratic institutions — especially the regular holding of elections — are in 
place, we might in fact lag behind some of our neighbours in terms of economic 
democracy and a more participatory democracy in between elections. Put 
another way, the be-all-and-end-all of democracy is not elections. Accordingly, 
Dr Mahathir’s notion of democracy is found wanting.

To understand the relationship between elections and democracy better, let 
us look at the book Elections and Democracy in Malaysia, edited by Mavis 
Puthucheary and Norani Othman, (Bangi: Penerbit Universiti Kebangsaan 
Malaysia, 2005), which is for me, the most comprehensive volume currently 
available on studying elections and the electoral system in Malaysia

This volume is divided into four parts. Part I investigates the nature and scope 
of competitive electoral politics in the Peninsula, Sabah and Sarawak, and at 
the local government level (before local authority elections were abolished). 
Part II looks beyond formal electoral politics to discuss how human rights, 
environmental and other civil society organisations engage with the electoral 
process. Other chapters then discuss the relationships between the women’s 
movement, the Chinese education movement, and the Islamic NGOs with 
electoral politics. Part III studies the constitutional provisions and other legal 
arrangements which circumscribe the electoral process in Malaysia. Specific 
chapters investigate the role of the Election Commission, the electoral 
delimitation exercises, and the extent to which the electoral rolls may be 
considered clean and up to date. Part IV considers how elections are 
conducted elsewhere and proposes “an agenda for reform” so as to enhance 
prospects for democratisation.

The structure and organisation of the chapters in the volume, as well as 
the substantive contributions themselves, stress two related points. Here, I 
paraphrase from Professor Mavis Puthucheary’s excellent Introduction.

First, elections should not be regarded as separate discrete events but as 
components of a political system that is dynamic and changing. And second, 
while elections have to be seen within their legal framework, those electoral 
laws themselves need to be seen within their broader political context. Election 
studies that neglect this wider socio-historical context tend to assume that, 
provided electoral laws are strictly followed and there is a competent and 
honest Election Commission to manage the elections, democratic elections 
and democratic governance will follow as a consequence.
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By contrast, successful elections cannot be separated from the basic principles 
and wider issues of good governance, accountability or transparency, and 
human rights.

Significantly, the contributors to the book avoid a formalistic and legalistic 
approach to the analysis of the electoral system. Instead, attention is also 
given to the struggle between the incumbent to use the electoral institutions 
to their advantages, but also resistances to that from the opposition and other 
social groups outside the system.

ELECTIONS CAN DOMESTICATE AND DENY DEMOCRACY

This is a good reminder that elections are not the be-all-and-end-all of 
democratic governance. Although a crucial aspect of promoting democracy, 
we need a wider perspective of what democracy entails. Indeed, in a 
comparative study of elections in Southeast Asia, the influential political 
scientist Benedict Anderson has highlighted how elections are Janus-faced, 
meaning two-sided.

When preceded by democratic ferment, there develops much expectancy 
and the people believe that they can influence the political situation for 
the better. By participating in elections and sending their representatives to 
parliament, they hope to influence policy-making in their favour. This is the 
bright side of the coin.

The shadowy side, however, is that elections can be used not only to legitimise 
those in power, but they can be used to domesticate, to institutionalise and 
make routine demands for democratic politics. Put another way, elections can 
be used to deny us democracy!

Moreover, elections also reduce us down to the level of individual voters, 
negating the collective power of the social movement. In this regard, recall how 
Dr Mahathir, during the height of Reformasi, associated the social movement 
with chaos and instability, and challenged those involved in Reformasi to form 
a political party and to contest against Umno-BN in the polls.

This distinction between engaging in the polls as individual voters and via 
political parties versus engaging in the struggle spontaneously as part of a 
protest movement is beautifully captured in the title to Hishamuddin Rais’ 
collection of essays in a volume entitled Pilihan Raya atau Pilihan Jalan Raya.
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BERSIH 2.0, OCCUPY WALL STREET, ARAB SPRING

The insights mentioned above are reminders on how elections, like parties, are 
located in between the State and Society. It is the Umno-BN State’s desire to 
institutionalise participation into “sites” and procedures that are constrained 
and well-defined, which the State can also control and dominate via laws and 
regulations. Electoral laws and procedures, the electoral contest between the 
different parties, and the ballot box, therefore, circumscribe the scope of our 
engagement and participation in politics.

At this point, it is evident that the State, rather than Civil Society, has the upper 
hand. Due to several Constitutional Amendments since 1957, the Election 
Commission has lost its autonomy and consults the Prime Minister before it 
conducts electoral delineation exercises.

Nowadays, it is Parliament that amends that part of the Constitution to increase 
the overall number of seats for each state which the Election Commission then 
re-delineates by shifting the boundaries. The numerous amendments to the 
five election-related laws have resulted in an electoral process that is bias and 
pro-incumbent, namely Umno-BN.

No doubt thanks to the Walk for Democracy and bad publicity world-wide, 
the Umno-BN government was forced to set up the parliamentary select 
committee on electoral reform, which held public hearings in different parts of 
the country during 2011.

As a consequence of these hearings, the Select Committee has recommended 
several changes for Parliament’s consideration, including the use of indelible 
ink, earlier postal voting for the Army and Police, and a longer campaign period. 
These proposed changes — a result of pressure applied by Bersih 2.0 and other 
civil society groups — might facilitate the restoration of the autonomy of that 
“site” between State and Civil Society where formal elections are held.

That said, the deepening of democracy in Malaysia requires that the NGOs and 
other civil society organisations continue to engage in more people-oriented 
participatory politics, also referred to as non-formal everyday politics. This 
refers to the important “small p” politics that must be consolidated in between 
elections. It is a continuation of the ‘big-P’ Politics of Power centred around 
formal elections held every four to five years to determine which Political 
Party comes to Power at the centre. Taken together — “small p” politics and 
“big-P” politics — we have a more comprehensive definition of politics, and of 
democracy.
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It is fortuitous that the “Occupy Wall Street” (OWS) movement picked up steam 
in several cities in the US, and in other cities beyond the US during the latter 
half of 2011. It needs reminding that the OWS movement emerged during 
Barrack Obama’s presidency. Just three years after coming to power, many 
young Americans who had rallied to his call “Time for a Change” came to 
the conclusion that Wall Street continues to dominate over policy-making in 
Washington.

For the OWS demonstrators, the emergence of the so-called “NYC general 
assembly”, was a means to move beyond the elections in order to bring 
back democracy to the US. The “Occupy Wall Street” movement was  
“small p” politics complementing “big-P” politics in order to consolidate 
democracy.

And of course, there is the “Arab Spring” to remind us of how the electoral 
process in the Middle-East was a sham. So the people had to resort to street 
demonstrations like in Tahrir Square in Cairo to get rid of the Hosni Mubarak 
regime and to bring about democratic reform in Egypt.

FIVE DIMENSIONS OF DEMOCRACY

Perhaps the last words on “elections and democracy” should be given to 
the Koreans who have struggled long years against a military regime before 
instituting a system of electoral democracy in the 1980s. Under this electoral 
system, the former Nobel Prize laureate for Peace, Kim Dae Jung, who had 
been imprisoned by the military authorities was subsequently elected to office 
as president of South Korea.

The subsequent displacement of the democratic forces by more conservative 
parties previously associated with the military regime and with big business has 
forced Korean academics to think vigorously of what democracy and elections 
mean to them. One of the most succinct and common-sensical definitions 
I have come across is the following: for Sonn Hochul, a Professor of Political 
Science in Sogang University, Seoul, there exist five dimensions of democracy.
First, there is “political democracy” as usually advocated by liberals. Here, we 
refer to civil liberties and political rights including the franchise for all adults, the 
regular holding of competitive multi-party elections, and checks and balances 
between the three branches of government.

No doubt, free and fair elections are important. For this reason, we should 
ensure that the electoral rolls are clean, up-to-date and free of “phantoms”. 
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The postal voting system should also be made available to all, not simply those 
serving in the uniformed units, and their spouses.

There should also be adequate time allocated for campaigning, equal 
access to the usual and new media, and to electoral funds too. Of course, the 
independence of the Election Commission should be restored and it should 
not be resorting to mal-apportionment and gerrymandering in the delineation 
of electoral boundaries.

Rotation of power between two major coalitions would help to deepen our 
political democracy. The party out of power can prepare better policies while 
the party in power will be encouraged to move towards good governance 
characterised by competence, accountability and transparency; and regular 
consultation. A word of warning, however, as Schumpeter once indicated: for 
even when the best procedures are put into place to ensure “free and fair 
elections”, it is most likely that we end up with a set of elites in power.

It is useful to cite Benedict Anderson, mentioned earlier, again; he refers to 
these people as “professional politicians”. Perhaps the most representative of 
this breed of people are the American politicians. They are well-educated, 
well-dressed, slick talkers and even well-informed of policy matters. They are 
good in fund-raising to ensure their re-election, and know the ins and outs 
of campaigning. Often they cater to the needs of their financial backers by 
lobbying for particular interests. But they also know how to address the interests 
of the ordinary voters to ensure their re-election. However, they have little time 
for reform, let alone enhancing democracy. Put another way, would there be 
much difference if the Opposition came into power? In America? In the UK? 
In Malaysia?

Second, there is “economic and social democracy”, a basic aspect of social 
democracy. In comparison to civil liberties, this refers to rights such as freedom 
from poverty, that guarantee minimum economic and social standards of 
living enabling a person to live in dignity.

More than that, as various social groups compete with one another in a 
political democracy by mobilising the power resources that they have access 
to, political democracy can be reduced to a non-democracy when wealth is 
distributed too unevenly. Economic and social democracy, therefore, should 
always accompany political democracy if we desire meaningful democracy. 
(The Nobel Prize Laureate for Economics, Prof Amartya Sen has argued that 
political democracy, rather than undemocratic regimes, will also enhance 
economic and social development better).
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Third, is “workers’ democracy” or “workplace democracy” that radicals struggle 
for. This form of democracy is often ignored in capitalist society. Hence we 
have a situation where all democratic principles and citizenship rights stop at 
the gate of a factory or firm on the grounds of private property. Consequently, 
the workers are denied any form of self-management. Alienation sets in.

The workers only feel liberated when they leave the workplace to go home, 
or when they are on holiday, if ever. From this perspective, a capitalist 
society which privileges private property and profit making is basically non-
democratic. Realising workers democracy is particularly problematic because 
the top-down authoritarian social relations in the factory or firm are not even 
recognised to be within the ambit of democratic reform in most societies, as in 
America or Japan.

Fourth, there is the democracy of everyday life. The question of democracy is 
not confined to “Big P” power relations involving those in authority in the State 
or in corporations. It also involves everyday forms of social relations involving 
ordinary people, wherein for example, women, minorities, people with physical 
or mental disabilities, or with different sexual preferences, are discriminated. 
Perhaps this dimension of democracy might be called “cultural democracy”. 
Our democracy will be deepened and enhanced when we begin to accord 
“others” the same dignity and respect that we grant ourselves. Also, there is 
a need to persuade ordinary people to engage in politics on a regular basis.

An autonomous public sphere can facilitate a more participatory democracy 
and combat the prejudices that are disseminated by our schools, religious 
bodies, cultural organisations and mass media. Changing attitudes will take a 
long time, no doubt. Perhaps these initiatives towards cultural democracy can 
be linked up to local authorities, the lowest tier of “Big P” politics?

Finally, there is a realm of “international democracy”. Clearly, we shall only begin 
to enjoy greater democracy when the global order is no longer dominated by 
the Western powers, particularly the USA, which with their TNCs control the 
global economy and international affairs generally. They establish exclusive 
bodies like the OECD and NATO which set the global agenda. As well, the US 
and its Western allies dominate the multilateral economic agencies like the 
WB, IMF, WTO, and even the UN.

CONCLUSION

As we approach GE-13, special attention must be given to political democracy. 
It is important to ensure that GE-13 is conducted “free, fair and clean” as Bersih 
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2.0 and the civil society organisations have advocated. For this reason, Aliran 
has been part of Bersih 2.0’s steering committee.

Aliran has also prepared a comprehensive submission to the Parliamentary 
Select Committee on electoral reform (which has been reproduced in several 
issues of Aliran Monthly). As well, we support the consolidation of a two-party 
system wherein a rotation of power between the Pakatan Rakyat and the 
Barisan Nasional occurs regularly. 

However, we must go beyond elections. To deepen our democracy, socio-
economic justice must also prevail. There is no point in rotating power between 
two coalitions if the socio-economic plight of the majority is not addressed. By 
this we do not mean giving out pre-election handouts of RM100 or RM500! We 
mean restoring the dignity of the rakyat by providing them with regular jobs 
with decent salaries, affordable housing and health care, access to the basic 
amenities, educational opportunities to the highest levels, reliable and cheap 
public transportation, and greener and cleaner living environments, not urban 
ghettoes or rural slums. There is little gained by giving the rakyat the vote if 
a small percentage of the population dominates the country’s wealth and 
financial resources.

A “cultural revolution” must also take place among the rakyat so that we are 
respectful of our diversity — ethno-religious, gender, regional, etc — and give 
special attention to the marginalised indigenous peoples, the disabled, the 
elderly, etc. We must learn to be inclusive, not exclusive.

The other aspect of this cultural revolution is to engage in “small p” politics 
on a regular basis in between elections. Democracy cannot be restricted to 
participation in “Big P” elections once every four to five years; even less overly 
concerned with acquiring Power by a group of “professional politicians”. 
Rather, it should be about conscientisation and empowerment of the rakyat.

Finally, we must also be vigilant of how the global system is structured and 
push for global reform too, lest the global system and the international bodies 
continue to be dominated by a small group of nations led by the US, the EU 
and Japan, and their MNCs.
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2

HUMAN RIGHTS AND ELECTIONS: 
A VOTER’S PERSPECTIVE* 

By Dr. Mavis Puthucheary **

The theme of the forum “Human Rights and Elections” held in conjunction 
with the Malaysian Human Rights Day (2009) focuses on the core principle of 
democracy – elections that are conducted under conditions of freedom and 
equality. Approaches to studies on elections and democracies in non-western 
societies can be divided into two broad categories. Those (mainly political 
scientists) who define democracy as a political form which is different from 
other political forms in that they have certain attributes such as independent 
judiciaries; protection for individual rights and liberties of expression, association, 
belief and participation; consideration for the rights of minorities; limits on the 
ability of the party in power to bias the electoral process; effective guarantees 
against arbitrary arrest and police brutality; no censorship; and minimal 
government control of the media. For countries to qualify to be called liberal 
democracies or electoral democracies depends on whether they meet all or 
some of these criteria. 

Other scholars (mainly sociologists) have tended to focus on how certain 
values associated with democracy – anti-colonialism, dreams of freedom and 
the tensions between democratic values and cultural forms – have produced 
particular kinds of struggles or arrangements in different parts of the world. 
The article attempts to combine both approaches in order to show the nature 
of the political system and how it was shaped by history, politics and culture. 
The argument made is that the founding moments of the Malaysian nation-
state were fraught with major contradictions and basic tensions resulting in the 
development of a democratic system which is very much different from the 
one which was developed in the west. 

* This paper was presented at SUHAKAM’S Conference in conjunction with Malaysian Human Right 
Day 2007.

** The writer is an Associate Senior Fellow at the Institute of Malaysia and International Studies (IKMAS), 
Universiti Kebangsaan Malaysia.
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The starting point of the analysis is the Constitution because in many respects, 
it is an amalgamation of the aspirations and struggles of the different groups 
that make up the country’s plural society. At the same time the Constitution 
is not immutable but has changed in response to different ideas and beliefs. 
Part 1 of the article discusses ways in which contradictions in the Constitution 
were first “finessed” or “fudged” and then resolved in favour of the primacy 
of “ethnic nationalism” over “civic nationalism”. The second Part examines 
different dimensions of electoral choice using the more traditional approach 
to the study of democracy.  Part 3 consists of the plea for urgent reforms to 
revitalize our democracy. 

PART 1:  HISTORICAL ANALYSIS 

The Malaysian Constitution is a product of the country’s history, culture and 
politics. This is reflected in the contradictions that existed in the original document 
and in the numerous amendments that have been made since. The focus is on 
three contradictions which are relevant to this article – the highly centralized 
federal structure, “inalienable rights” versus Parliamentary sovereignty, and the 
incorporation of two contradictory notions of the state, one based on “civic 
nationalism” and the other based on “ethno-nationalism”. 

Historical factors played an important role in determining the nature of the post-
independence state. After the Second World War, the British had attempted 
to do away with the federal system and establish a Malayan Union. The new 
Malay political elite mobilized the support of the Malay Rulers and through 
them they received the support of the Malay masses to reject the Malayan 
Union and replaced it with a federal structure which symbolized the sovereignty 
of the Malay Rulers. Although the federal structure was necessary to retain 
the political identity of the Malay Sultanates, the fact that ethnic groups were 
not concentrated solely in particular territories, but traverse the whole country 
made federalism as a strategy to resolve conflicts of limited value. Indeed, 
as suggested by Simandjuntak, “This type of racio-political structure made it 
inevitable for the federation to be highly centralized. The national leaders had 
to re-orientate themselves in terms of community rather than state interests. 
Under these conditions political parties were naturally not regional or state 
parties but pan-Malayan” (Simandjuntak 1969:298). 

While the identity of Malaya as a federation made up of former “Malay states” 
could be seen as purely symbolic, with the entry of the Borneo States of Sabah 
and Sarawak the nation-state assumed the character of a genuine federation. 
For the first time cultural diversity coincided with particular territories. Although 
some attempts were made to give these new states a greater measure of 
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autonomy that was enjoyed by the Peninsular states, the structure of the 
government remained highly centralized, both in terms of the imbalance of 
powers between the centre and the states, and the administration of elections. 
This is seen especially in the limited powers given to the states to have a say in 
amending the Constitution – through representation in Dewan Negara – and 
in the appointment of a federal agency to conduct elections for the state 
legislative assemblies as well as for the national parliament. 

Fundamental Liberties in the Constitution 

The definition and guarantee of fundamental liberties in the Constitution 
followed the practice adopted in several other former Commonwealth 
countries. In October 1953 the British government had extended the 
European Convention on Human Rights to 42 of its overseas territories for 
whose international relations it was responsible. As these British dependencies 
became independent, the framers of their new Constitutions, some of whom 
were involved in drawing up Constitutions for several of these former British 
dependencies, included clauses guaranteeing fundamental rights and 
liberties. (Anthony Lester 1984:55). 

As Britain did not have a written Constitution, the inclusion of these rights in 
the Constitution had signalled a clear departure from the British model and a 
move towards the American system. According to Lester:

One practical effect of the absence of fundamental rights in this 
country [ie Britain] is that the courts of other Commonwealth countries 
increasingly refer to United States case law when interpreting their own 
codes of fundamental rights. It is inevitable that they should do so, not 
only because of the relevance of American constitutional concepts of 
equal protection, free expression, personal privacy, due process, and so 
on, but also because British constitutional law confined by the Austinian 
concept of parliamentary omnipotence, provides scant guidance to 
Commonwealth courts when they decide claims of infringements of 
fundamental rights (Lester 1984::57). 

In Malaysia, two factors must have been of paramount importance to the 
framers of the Constitution when considering the provision of fundamental 
liberties in the Constitution. The first factor was the state of emergency that 
was already in force in the country and which restricted fundamental liberties. 
The members of the Constitutional Commission supported these repressive 
laws in the interest of national security. It is significant that the Commission 
had recommended that even after emergency rule was lifted, Parliament 
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should be authorized to enact provisions designed to protect the security of 
the nation, notwithstanding that such provisions may involve infringement of 
fundamental rights or state rights.” (Report of the Commission 1956:75). 

The second factor was that the framers of the Constitution were drawn from the 
Commonwealth and trained in the British system of parliamentary democracy. 
Many of them believed in the supremacy of Parliament as the embodiment 
of the “people’s will”. Unlike the American Bill of Rights which recognized the 
inalienable rights of man which were god-given and could not be taken away 
even by Parliament, the Malaysian Constitution qualified most of the rights and 
freedom by such phrases as “save in accordance with the law”. This gave the 
legislature a role in deciding how much freedom should be permitted. Thus, 
as Groves sourly put it, the fundamental freedom associated with movement, 
speech, assembly and association are so limited in the Constitution and by 
ordinary acts of Parliament that they are “only as free as Parliament chooses 
them to be “(Groves 1978:33). 

The Notions of “Civic Nationalism” versus “Ethnic Nationalism” 

The Constitution was cobbled together with the assistance of three main political 
actors: the British administrators, the Alliance politicians and the members of the 
independent Constitutional Commission. Their different perceptions of what 
the future nation-state should look like were incorporated in the Constitution. 
Thus on one hand, the Constitution recognized the individual’s freedom 
“within” or as part of the state’s new “freedom” or sovereignty – that is, the 
notion of citizenship – and the right to vote which conveyed the notion of legal 
status and entitlement. On the other hand, the Constitution also recognized 
the status of the Malay rulers, the Malay language as the official language, 
and the status of Islam as the official religion, all of which symbolically identified 
the state with Malay culture. In addition, the Constitution provided for the State 
to recognize “the special position of the Malays and the legitimate interests of 
the other communities”. 

In the first ten years of Independence these contradictions remained largely 
undetected because the leaders in the multi-ethnic Alliance had negotiated 
and reached an agreement through compromise. An elite “social contract” 
was able to give the impression of unity and consensus, making it possible for 
the contradictions to be “finessed” and fudged.” 

The 1969 elections, however, signalled a paradigm shift in the political system. 
It is often assumed that it was the eruption of ethnic violence in the streets 
following the 1969 elections, as the reason behind the suspension of Parliament 
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and the imposition of emergency rule. Yet a careful study of history reveals that 
it was not “racial riots” on the streets that ignited a regime crisis; rather a regime 
crisis, a blow to the underlying logic of political rule since 1957, triggered rioting. 
This required strong government measures in the short term, but which were 
then used to establish a new form of strong government for the long term. 

Since 1969 the leaders who guided the country have sought to base the 
legitimacy of the state on the primacy of ethnic nationalism over civil 
nationalism. Several strategies were adopted to achieve this end. Firstly, the 
Constitution was amended to raise those sections in the Constitution which 
were related to various forms of Malay nationalism to the status of  “entrenched 
provisions” . This meant that they were guaranteed special legal protection. In 
addition to the usual two-thirds majority in both Houses of Parliament, these 
clauses required the consent of the Rulers in Council. 

These amendments signalled a clear departure from the notion of civic 
nationalism. In other democratic countries with a written constitution, it is 
the section guaranteeing fundamental rights that is given a special status 
in that even elected representatives are limited in their powers to infringe 
these fundamental rights. These rights are protected by the courts. Indeed, of 
fundamental importance to a democracy, is the potential conflict between 
the civil rights secured through the courts and political rights secured through 
the electoral process. 

Secondly, new electoral rules were introduced to bias the electoral process 
in favour of the ruling coalition. The powers to re-delineate constituencies 
to reflect demographic changes and increases in the size of parliamentary 
constituencies had been shifted from the Election Commission to Parliament 
in the mid-1960s. Over the years, the law limiting the extent to which rural 
constituencies could be smaller in electoral size to urban constituencies was 
altered so that by the 1970s the legal limit was removed altogether. This made 
it possible for those in power to create many more rural (Malay) constituencies 
than urban (Chinese) constituencies. In addition, the apportionment of 
parliamentary seats among the state, which was supposed to be based on the 
distribution of population was made in an arbitrary manner. Although ostensibly 
to take into account other legitimate factors such as land size, it also made 
it possible for mal-apportionment to take place. Thus a situation is created 
whereby “a disproportionately high representation of the Malay electorate 
which is distributed over less densely populated rural constituencies, and an 
under-representation of non-Malays, and especially Chinese voters, resident in 
very densely populated urban constituencies” (Khoo 2005:321). 
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These changes in the laws set down the framework for the creation of a 
binary between the indigenous and the non-indigenous citizens and for 
the establishment of an authoritarian paternalistic state to emerge which 
regarded, as its main purpose, the protection of “weaker” segments of society 
defined in this way.

PART 2: LIMITS TO ELECTORAL CHOICE 

Even though elections are not necessary to change or confirm a government 
of a country, they are employed everywhere as part of a complex effort 
of governors in search of that popular consent needed to advance their 
aspirations for a fully legitimate authority. The dilemma facing the authoritarian 
paternalistic state is how to gain legitimacy by holding competitive elections 
while at the same time ensuring a particular electoral outcome. A comparative 
study of democracies listed seven conditions which must exist if regular 
elections are to fulfil the promise of effective democratic choice (See Table 
1). These conditions must exist together because “they form a metaphorical 
chain which, like a real chain, holds together only so long as each of its links 
remains whole and unbroken” (Andreas Schedler 2002: 39). 

How does Malaysia Measure up to these Conditions? 

Limiting the Scope of Elective Office 

Elections exist to select the polity’s “most powerful collective decision-makers”. 
In Malaysia a large number of Senators are not elected but nominated by 
the government. Authoritarian rulers may also pre-empt potential threats 
emanating from popular elections by circumscribing the scope of elected 
office. In Malaysia the law abolishing local government elections which was 
passed in the 1970s, has been endorsed by all future governments. 

Restricting Access to the Electoral Arena 

The idea of a democratic election presupposes the free formation of 
alternatives. In most democratic countries there are no restrictions on the 
freedom of citizens to form, join, and support parties with different ideologies 
and policies. In Malaysia, some political parties have rules which restrict 
membership to a particular ethnic or religious group. Does this constitute an 
infringement of basic human rights? In addition, in order to form a new political 
party one would first have to apply to the Registrar of Societies for a license. 
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An agency of the government – which the major competitor in the elections – 
decides whether or not to register one of its potential competitors. 

Restricting Political and Civil Liberties; Restricting Access to the Media and 
Money Democratic elections presuppose the free formation of voter 
preferences. In order to vote intelligently, the voters need to know the available 
choices, including an access to plural sources of information. In Malaysia, 
several laws including and especially the 1971 amendment to the Sedition Act 
places severe limits on freedom of speech. Certain issues described as “sensitive 
issues” cannot be discussed even in Parliament. Elected representatives are 
therefore deprived of the very reason they are in Parliament – to debate 
issues which concern the welfare of the people they represent. These laws 
are justified as being necessary to avoid ethnic conflict. Yet experience has 
shown time and time again and in many other countries, that conflict cannot 
be resolved by coercive means. The absurdity of a law that curbs the power of 
the elected representatives was shown up during the 1983 constitutional crisis 
when Parliament could not debate a bill to amend the Constitution but passed 
it anyway. The official view that the Constitution and its fundamental provisions 
are too “sensitive” a matter for its own citizens to discuss and read about is 
patently absurd. What sort of a nation is it whose citizens may not discuss its 
constitutional foundations? 

Formal and Informal Disenfranchisement 

In the contemporary world, restrictions of the franchise once commonly 
applied on the bases of property, education, gender or ethnicity are not 
legitimate anymore. More subtle techniques have been used to control 
electoral outcomes by controlling the composition of the electorate by 
informal means. The use of an ethnic form of gerrymandering has already 
been identified as one such means to control electoral outcomes. Another 
strategy adopted is the mass transfer of voters from constituencies with a 
strong support for the government, to constituencies where the contest is likely 
to be keenly fought. Although such practices are illegal they are extremely 
difficult to detect because registration of voters by the Election Commission 
was done according to the addresses on their identity cards which is under the 
jurisdiction of a government agency. 
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Table 1: The Chain of Democratic Choice 

Dimensions of Choice Normative Premises of 
Democratic Choice

Strategies of Norm 
Violation

1 The object 
choice

Democratic elections 
involve the delegation of 
decision-making

Limiting scope of 
elective office

2 The range of 
choice

Citizens must be free 
to join, and support 
conflicting parties, 
candidates and policies

Restricting access to 
the electoral arena

3 The formation of 
preferences

Citizens must be able to 
learn about available 
alternatives

Restricting political 
and civil liberties, 
restricting access to 
media

4 The agents of 
choice

Democracy assigns 
equal rights of 
participation ot all 
citizens

Formal and informal 
disenfranchisements

5 The expression of 
preferences

Citizens must be free to 
express their preferences

Voter intimidation or 
vote buying

6 The aggregation 
of preferences

Principle of one person, 
one vote, equal value

“Redistributive 
electoral 
management”

7 The 
consequences 
of choice

Elections without 
consequences to not 
qualify as democratic

Preventing victors 
from taking office, 
or elected officers 
from concluding their 
constitition terms

Source: adapted from Andreas Schedler “The Menu of Manipulation” 
Journal of Democracy 13.3 (2002) 

Corruption: Vote Buying 

If power and money determine electoral choices, constitutional guarantees 
of democratic freedom and equality turn into dead letters. In Malaysia, 
although there is little evidence of violence or the threat of it to keep voters 
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from exercising a free choice, vote buying is widely used especially by the 
ruling party. Vote-buying takes many forms, ranging from outright gifts (cash 
handouts, grants to private schools, allowances ostensibly to cover expenses 
of party supporters and as compensation in lieu of wages) as well as various 
non-cash inducements such as speeding up administrative processes such as 
the issuing of ownership titles to house owners. 

Concerns about the “clientelist control” of poor voters arise in almost all 
developing countries. However clientelist control is likely to be greater in 
situations like Malaysia where the party has been in continuous power for so 
long that many voters see little prospect of a change in government. They 
figure that as their vote is unlikely to make any difference to the electoral 
outcome, they might as well reap whatever material benefits they can obtain. 

“Redistributive” Electoral Rules and Management 

The democratic ideal of equality demands weighting votes equally. In Malaysia, 
the creation of a disproportionate increase of Malay-majority constituencies 
through ethnic gerrymandering has produced serious distortions in voter 
preferences. It has altered the relationship within the ruling coalition. Within 
the larger political system, the distortion inflates the political significance of 
political competition within the Malay community while reducing the political 
significance of the other communities. It also makes the UMNO-led government 
heavily sensitive and vulnerable to the electoral expression of popular Malay 
discontent – which makes UMNO, the BN and the nation “hostage” to the 
Islamic/PAS agenda. 

Reversal of Electoral Outcomes 

Elections are only meaningful if electoral outcomes are not reversed by 
nullifying elections or aborting the electoral game by ousting elected officials 
before their constitutional mandate has expired. The use of emergency powers 
is a convenient way to reverse electoral outcomes that threaten the regime. 
However, on the whole winners and losers have been willing to abide by the 
decision of the Election Commission. 

PART 3: REVITALIZING OUR DEMOCRATIC SYSTEM 

Malaysia exhibits some of the features we associate with democracy and free 
elections – universal suffrage, periodic elections contested by a number of 
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political parties, the general absence of persecution of opposition leaders, a 
general absence of electoral violence, and a relatively high voter turn-out (as a 
percentage of registered voters). The absence of an open environment where 
civil and political liberties are not subject to repression has made it possible for 
a dominant elite to emerge which uses its control over the electoral process 
to maintain itself in power. Elections have permitted a degree of competition 
and contestation to take place but within a situation of “contained popular 
participation” with serious consequences for the future of the Malaysian nation-
state. 

First, a very narrow vision of democracy is developed, one in which democracy 
is equated only with elections. Participation in political decision-making outside 
the electoral arena is minimal and perfunctory. Second, the concept of majority 
rule is interpreted by politicians and the general public as giving the majority 
absolute power, even to the extent of making fundamental changes in the 
Constitution. Those who rule often assume that the vote cast for them during 
the general election is a mandate to rule unencumbered in the intervening 
years. There is therefore no need to get the views of the public on particular 
issues or to explain why certain proposed laws are necessary. 

Unlike other countries which use the referendum as a way to gauge public 
opinion on important constitutional issues, the Malaysian ruling elite see little 
need to seek public opinion, claiming that the people’s will had already been 
demonstrated when they elected the Barisan Nasional (BN). Yet, the BN cannot 
always claim to have the support of the majority of the people. For instance, 
the ruling coalition obtained only 49 percent of the votes in the 1969 elections. 
Far-reaching amendments to the Constitution made in 1971 were facilitated by 
the cooptation of various political parties which had won seats as opposition 
parties. Indeed, the BN’s claim to represent the majority of voters can even be 
challenged if we take into account the large number of eligible voters who 
have not registered to vote. It is estimated that in the last elections, only one-
half of the eligible voters actually voted. This means that the BN received the 
support of only about one-third of the eligible voters. 

Third, the government has a vested interest in keeping the general public 
uninformed of matters that directly affect them. Government controls over the 
media are especially useful in this regard. Generally, the mass of the people 
of Malaysia know little and care less concerning the policies and objectives of 
the political parties. One may take the view that this is generally true of most 
countries. However, in a country like Malaysia where the state seems to have 
encroached into almost all aspects of life, an ignorant and apathetic public 
can constitute a real danger to the polity. It gives the government almost 
unlimited power through the promulgation of new laws of repression as well as 
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the continuation of repressive laws whose existence can no longer be justified. 
When asked to explain why the government continues to use the communist 
bogey when it is no longer a threat, Amir Muhammad replied: 

 Authorities just find it convenient to psychologically prolong the 
Emergency. Malaysia still has a few emergency-style laws, including the 
notorious Internal Security Act which was supposed to be a temporary 
thing. The curbing of judicial review in 1988 also has an emergency feel to 
it. It’s a lot easier to control the masses if you tell them they are constantly 
‘under threat’ and this has been the logic of governance for decades. 
People who are afraid are those who won’t question”. (Amir Muhammad 
quoted in an article by Huzir Sulaiman in the Starmag, Sunday 25 March 
2007). 

A serious consequence of the increasing authoritarian style of government 
is that diminished sense of national identity. The multi-cultural rhetoric of the 
ruling coalition which had been the basis of the country’s political stability 
has gradually been altered to a form of politics that is becoming increasing 
exclusionary. Thus to the extent that the coalition trapped the leaders into an 
ethnic logic, it has impeded the development of the notion of citizenship which 
is crucial for the development of a national identity. Over the years Malaysian 
society has become infinitely more segmented and fractured. Even less so 
than before 1969 is the modern Malaysian state “a state of all its citizens”. 

There is an urgent need for a counterforce which would supply a public culture 
of pluralism that will check this dangerous trend. It is here that free and fair 
elections can make its most important contribution. Only by creating political 
and social organizations at the grass roots can we advance a public culture of 
pluralism based on mutual respect and amity. We need to critically examine 
the social contract, not to destroy it, but to revitalize it so that ethnic groups at 
all levels, operating within a system of free and fair elections may work together 
in a spirit of mutual respect and amity. 

There is an urgent need to improve the electoral system so that the notion 
of citizenship which is fundamental to the creation of a free and democratic 
society will have a chance to develop. We need to advance the idea of a 
nation united around political ideals and values rather than around ethnic 
and religious identities. Electoral and political reforms to improve the electoral 
process will contribute significantly towards achieving a united Malaysian 
nation. 
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REFUGEE ISSUES IN MALAYSIA:
THE NEED FOR A PROACTIVE,

HUMAN RIGHTS BASED SOLUTION 

By Prof. Mohd Hamdan Adnan *

Much has been written by international organizations and NGOs about 
refugees in Malaysia. In reality, Malaysia has provided a certain level of 
discretionary protection to some categories of displaced persons, including 
persons fleeing the ravages of war in Vietnam in the 1970s and Bosnians 
escaping from ethnic cleansing during the Balkan wars in the 1990s. For several 
decades, Malaysia has also allowed large communities of Filipinos from the 
Mindanao region to settle in the State of Sabah in Borneo, to the extent that in 
certain areas of Sabah, Filipino refugees currently outnumber the population of 
native Sabahans. The United Nations High Commissioner for Refugees (UNHCR) 
estimates that up to 60,000 Filipinos from Mindanao are currently living in Sabah, 
largely without excessive interference from the Sabah state authorities. 

In Peninsular Malaysia, the UNHCR also estimates that some 10,000 Rohingyas 
from the Arakan region in Myanmar have been living in Malaysia. From the 
second half of 2004, the UNHCR has noted greater government engagement 
in refugee protection and increased public awareness and visibility of refugee 
issues. 

Positively, Malaysia has endorsed the Universal Declaration of Human 
Rights 1948 (UDHR), and on many occasions, including during the UN World 
Conference on Human Rights in Vienna 1993, reaffirmed its commitment to the 
Declaration. Section 4(4) of the Human Rights Commission of Malaysia Act (Act 
597), allows regard to be had to the UDHR, to the extent that the Declaration 
does not conflict with the Federal Constitution. The main significance for the 
plight of refugees lies in Article 14 of the UDHR, which enshrines the right “to 
seek and to enjoy in other countries asylum from persecution.” 

* Former Commissioner, Human Rights Commission of Malaysia
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In the course of its work thus far, the Human Rights Commission of Malaysia 
(SUHAKAM), has adopted an expansive interpretation of this Declaration, to 
ensure that refugees are also included within the ambit of the Commission’s 
protective mandate. The paper will elaborate further on the work that the 
Human Rights Commission of Malaysia has done with regard to the protection 
of refugees. 

Notwithstanding the positive comments I have made thus far, it has to be 
acknowledged that the situation of refugees in Malaysia is clearly far from 
desirable. By year-end of 2006, the UNHCR estimated the number of refugees 
and stateless persons in Malaysia amounted to some 130,000 people. This 
figure constitutes the second highest refugee population in South East Asia 
after Thailand. 

Despite the large presence of refugees, Malaysia is not a party to international 
conventions which provide protection for the rights of refugees, including the 
Convention Against Torture, the Convention on the Elimination of All Forms of 
Racial Discrimination 1965 and the International Covenant on Civil and Political 
Rights. In particular, Malaysia is not a party to the 1951 Convention Relating to 
the Status of Refugees and therefore does not formally recognize or grant any 
form of refugee status. 

As most of us know, the generally accepted international definition of a refugee 
is stipulated within Article 1 of the 1951 Convention Relating to the Status of 
Refugees, as amended by its 1967 Protocol. According to the 1951 Convention, 
a refugee is someone who owing to a well-founded fear of persecution for 
reasons of race, religion, nationality, membership in a particular social group or 
political opinion, is outside of their country of nationality or country of habitual 
residence and is either unable or unwilling to avail him/herself to the protection 
of that country due to such fear. Since Malaysia is not a party to this Convention, 
there is legally under Malaysian law no distinction between refugees and other 
categories of undocumented persons. 

Malaysian immigration laws make no distinction between undocumented 
immigrants and refugees, thereby leaving refugees vulnerable to the same 
penal sanctions that undocumented migrants are subjected to, including 
detention, corporal punishment upon conviction, and eventual deportation. 
All undocumented persons in Malaysia are legally considered as “illegal 
immigrants”. The Immigration Act 1959/63 provides the police and immigration 
authorities with widespread powers to arrest, detain and eventually deport 
those considered as illegal immigrants. Persons arrested can be detained in 
detention camps for such periods as deemed necessary by the authorities to 
arrange for their removal and deportation. As of August 2005, an estimated 
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973 refugees were detained in prison and immigration detention centres in 
Malaysia, with 222 of them prosecuted for immigration violations. 

One of the most crucial effects stemming from non-accession to the 1951 
Refugee Convention is that in principle, Malaysia is of the view that it is not 
legally bound to adhere to the principle of non-refoulement. In this regard, 
the authorities largely do not subscribe to the view that non- refoulement is a 
norm of international customary law. NGOs and international observers have 
commented on instances where refugees were deported back to frontiers where 
clear risks of persecution exist, in contravention of the norm of non-refoulement. 

For instance, the US Committee for Refugees estimated that in 2005, Malaysia 
may have refouled several hundred refugees. However, there have also been 
other instances where the authorities have shown respect for non-refoulement. 
For instance, in May 2005, Malaysian authorities released over 500 refugees 
who were arrested and detained under Malaysian immigration laws, at the 
request of the UNHCR. Therefore, the lack of accession to the Convention has 
created a situation where some refugees have been protected under non-
refoulement, whereas others have not. It would appear that responses are 
dependant on the discretion of the authorities at any given point in time. 

In March 2005, the Malaysian government began the expulsion of some 1.2 
million undocumented migrant workers, some of whom would be considered 
as refugees for the purposes of the 1951 Refugee Convention. Preceding this 
was a four-month amnesty during which 400,000 undocumented migrants were 
able to return home without being penalized under Malaysian immigration 
law. It has to be said that the exodus of undocumented migrants was not 
without negative effects for Malaysia. The loss of a large migrant labour force 
sorely affected Malaysia’s economy by creating acute labor shortages in the 
agricultural, construction and manufacturing sectors. These labour shortages 
eventually compelled the Malaysian Government to enter into labour 
agreements with countries such as Pakistan, Nepal and Sri Lanka to overcome 
this problem. Due to the length of time needed to finalise such agreements, 
in May 2005 the government allowed formerly illegal workers from Indonesia 
and other countries who had left under the amnesty to return and seek work 
through proper legal channels. 

However, undocumented refugees would not be able to benefit from such 
measures, since lack of documentation often thwarts the ability of refugees to 
obtain work permits to enable them to work legally. Thus, refugees remaining 
illegally in Malaysia are still unable to gain access to legitimate employment, 
thereby increasing the overall precariousness of their situation. Work is scarce 
for refugees as most employers are reluctant to employ them due to their 
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undocumented status. When they are able to obtain work, it is normally on an 
ad-hoc basis, leaving refugees vulnerable to exploitation from unscrupulous 
employers.

Refugees remaining in Malaysia are also vulnerable to other sorts of ill-
treatment. Some domestic NGOs have reported and documented instances 
of human rights violations against refugees, including reports of assault, sexual 
abuse, and lack of access to basic needs including medical treatment and 
education. Access to such basic needs is often restricted for undocumented 
persons and their family members, due to inconsistent policies amongst various 
government Ministries, when dealing with refugees. For instance, the Ministry 
of Health reportedly announced that it would grant access to refugees and 
all other persons registered by UNHCR to health care at local rates. However, 
this policy does not appear to have filtered to the enforcement agencies and 
local hospitals – we in the  Human Rights Commission of Malaysia continue to 
receive reports of refugees being denied access to adequate and affordable 
treatment at government medical facilities. 

Another notable example of such inconsistencies relates to the Government’s 
statements regarding Rohingyas in Malaysia. In 2004, the Government 
announced that it would consider regularizing the status of existing stateless 
Rohingyas in Malaysia, to enable them to legally work and leave without fear 
of arrest from the enforcement agencies. However, to date, this policy does 
not appear to have been implemented. 

Issues also arise with regard to the status of the children of refugees and stateless 
persons who are born in Malaysia. Since their parents are undocumented, such 
children are more often than not, hindered in obtaining birth certificates and 
other identification documents which would facilitate their access to basic 
needs including medical care and education. 

In my capacity as (former) Chairperson of the Complaints and Inquiries 
Working Group, I have personally come across many tragic cases of refugees 
and stateless persons who have been living illegally in Malaysia for over 
20 years without any status, particularly the stateless Rohingyas from Myanmar 
and the Moros from the Philippines. These refugees have only distant 
memories of their homelands. They have in turn raised children who were born 
in Malaysia. They know no homeland other than Malaysia, since Malaysia is 
the land of their birth. Many of these children also come into contact only with 
Malaysian children, and only speak Bahasa Malaysia – the national language 
of Malaysia. For all practical purposes, these children are Malaysians, and yet 
they are not recognized as such by the authorities. It is difficult not to feel for 
their plight. 
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Thus far, the Human Rights Commission of Malaysia has been more successful 
with assisting undocumented children than other categories of refugees and 
undocumented persons. In 2002, the Commission was able to intervene to halt 
the deportation of two Rohingya boys, aged 8 and 10, who were arrested 
by the police. The Commission was able to move the Malaysian Welfare 
authorities to obtain a Court Order to halt their deportation, remove the 
boys from the immigration detention depot, and subsequently have the boys 
placed in the care of a welfare home, until their next of kin could be located. 
Their parents were eventually located by the welfare authorities, and the boys 
were eventually released into the care of their parents. 

During routine visits to an immigration detention facility in the state of Sabah, 
representatives of the Human Rights Commission of Malaysia discovered the 
presence of 43 foreign children of uncertain status and national origin. They 
were detained together with adults, almost none of whom were their relatives 
or guardians. The children had been removed from the streets, where they had 
been seeking means of survival without the comfort and protection to which 
most Malaysian children have grown accustomed. These children, ranging in 
age from 4 to 15 years, were separated from the adult detainees, following 
swift intervention of the Chief Minister, whose attention was drawn to the case 
by the Commission’s urgent appeals to the Minister. Eventually many of the 
children were reunited with their parents. 
 
In such instances, the Human Rights Commission of Malaysia reminds the 
relevant government authority of Malaysia’s obligations under the Convention 
on the Rights of the Child (CRC). As a State Party to the CRC, Malaysia is required 
under Article 2(1) to ensure the rights of all children within its jurisdiction without 
discrimination of any kind. Furthermore, under Article 22, Malaysia is required 
to provide child asylum seekers with all the additional protections guaranteed 
to them under international refugee law, at least until proper procedures have 
been instituted to verify and determine their status. 

It should be noted that it is not only refugees seeking to remain in Malaysia 
who are faced with problems. Refugees seeking to leave Malaysia have also 
been plagued with different sets of problems, largely due to the reluctance 
of receiving third countries to accept them. While Malaysian immigration 
authorities have provided representatives of the UN High Commissioner for 
Refugees (UNHCR) in Kuala Lumpur with access to interview detained refugees 
to process them for resettlement, problems remain due to the fact that many 
traditional resettlement countries in Europe and North America have reduced 
their intake of unskilled refugees, even if such refugees are in danger of 
persecution upon their return to their home frontiers. Thus, the problem is not 
merely from the Malaysian side – other countries with the capacity to absorb 
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refugees are now increasingly reluctant to do so for a litany of reasons. Such 
reasons include tightening of immigration regulations after September 11, and 
the increasing reluctance of developed countries to accept refugees without 
any skills or clear benefits to offer to their new host countries. 

The UNHCR appears to have particularly critical problems in relocating certain 
groups of refugees and stateless persons, particularly Muslim Rohingyas from 
Myanmar. The plight of the Rohingya community has received much attention 
from the Human Rights Commission of Malaysia, in view of their de facto 
stateless-like condition. Although originating from Arakan region in Myanmar, 
their nationality is not accepted by the Myanmar government. As stateless 
persons, their chances of gaining acceptance as asylum seekers by Third 
Countries in Europe, North America and Australia/New Zealand are further 
diminished, particularly since many of the Rohingyas lack education and skills 
to make them attractive to receiving countries. 

The length of time taken to resettle refugees has led some refugees in detention 
to resort to various measures to increase attention to their plight. For instance, 
in 2004, refugees in one of the local immigration detention depots launched 
a hunger strike to protest against their conditions of detention. These refugees 
were also protesting against the length of time taken by the UNHCR and 
receiving third countries to process their resettlement. 

It must be said however, that while we have experienced some successes with 
individual cases, the Malaysian Commission have yet to make a significant 
impact on the policy and structural deficiencies which continue to thwart 
refugees from obtaining proper protection. In recognition of this fact, in 
December 2004, the Commission had organized a closed-door discussion with 
officials from the Prime Minister’s Department, the Ministry of Home Affairs, 
Ministry of Foreign Affairs, and the Police, Prisons, Immigration, Labour, National 
Registration and Education Departments. 

The sentiments expressed by these officials indicated their recognition of 
problems resulting from the absence of a common definition of a refugee 
in Malaysia. The government officials expressed willingness to consider the 
establishment of a mechanism akin to the National Security Council (which 
responded during the 1970s and 1980s to the arrival of ‘boat people’ from 
Vietnam), to process and determine the status of asylum seekers and to 
identify bona fide refugees. However, enforcement personnel admitted that 
they lacked adequate training to institute proper refugee status determination 
procedures. The government officials, on their part, welcomed any measure 
that would assist them to differentiate asylum seekers from illegal or economic 
immigrants. At that time, very few personnel from the Immigration Department 
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have received training in refugee status determination techniques. Among 
Malaysian enforcement agencies, there remains the perception that the 
international community is not doing enough to persuade Third Countries to 
accept refugees. Large numbers of refugees were also seen by certain officials 
as a destabilizing threat to national security and public order.  

The Human Rights Commission of Malaysia has also organized dialogues with 
representatives of the (UNHCR), domestic NGOs representing the interests of 
refugees in Malaysia, and other individuals representing asylum seekers from 
the Rohingya and Chin communities of Myanmar, Moro of southern Philippines 
and displaced persons from Aceh, Indonesia. During one of these dialogues, 
the government officials expressed their commitment to recognize UNHCR-
issued refugee cards and papers indicating their status as ‘refugees’, as well as 
the rights of refugees to health care, employment and education as provided 
under the 1951 Refugees Convention. However, the government officials also 
called on the international community to assist Malaysia by facilitating rather 
than blocking or delaying resettlement to third countries. On a more positive 
note, there was a general view among the government officials that bona fide 
refugees deserve due and proper consideration from the government. 

Thus, there is still room for optimism notwithstanding the current plight of 
refugees in Malaysia. As long as the authorities accept deficiencies in the 
current status quo and are willing to engage in dialogue to redress the 
situation, there is still room for hope. For our part, we will continue to work to 
increase awareness of refugee rights, and to encourage the government to 
adopt comprehensive and long-term refugee protection policies, beginning 
with accession to the 1951 Refugee Convention and amendment to 
relevant immigration laws and other policies affecting refugees in Malaysia. 
For the time-being, we will also continue to encourage the government to 
adopt interim measures to alleviate at least some of the problems faced by 
refugees, for instance, by encouraging the government to grant registered 
refugees with the right to seek and obtain employment lawfully, and to have 
access to basic needs such as shelter, food, healthcare and education. 
Additionally, we will also continue to react proactively to cases of violations 
of refugee rights, and do whatever we can within the ambit of our powers, to 
protect this vulnerable group of persons. 

It is also hope that officers in other agencies involved in the protection of 
refugees in Malaysia will continue to make life more bearable for refugees, at 
least until major legislative and policy reform are instituted. In its 2006 plan of 
action for Malaysia, the UNHCR has committed to the disbursement of direct 
financial assistance for vulnerable refugee cases, including financial assistance 
for shelter, food, transport, basic health care, education/ training for children, 
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psychosocial/counseling services, as well as assistance for critical medical 
treatment. This will go a long way to providing protection, at least to refugees 
who have been registered with the UN agency. 

Finally, it must be reiterated that only through the combined efforts of all 
actors on the domestic and international stage can a lasting solution to the 
problems of refugees be found. The plight of refugees is a trans-border concern 
that affects us all. More can be done by the international community to 
examine and address the root causes of refugee flows, so that people facing 
persecution will not have to leave their homelands in the first place to search 
for safety and solace. I believe, that if given the choice, most refugees would 
not want to leave their homelands – more often than not, they are driven to 
do so by circumstances beyond their control. When refugees have no choice 
but to seek asylum elsewhere, the international community and developed 
nations can also do more to alleviate the plight of refugees by increasing their 
resettlement quotas. 
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4

POWERS OF INCLUSION:  
TRANSFORMING LEGISLATION AND 

PRACTICE ON CUSTOMARY LAND IN 
SABAH, MALAYSIA 

By Jannie Lasimbang *

1. Introduction

Indigenous Peoples have distinct spiritual and material relationships with their 
customary land and forms part of their identity as Peoples.  The recognition, 
and the promotion and protection of rights over indigenous Peoples’ 
customary lands and resources are vital for their development and cultural 
survival. Indigenous Peoples continue to be affected by the consequences of 
mainstream development and conservation, and are often deprived of a land 
and resource base. 

In Malaysia, Indigenous Peoples or “natives”, of Sabah are accorded special 
rights and privileges under Article 153 of the Federal Constitution, while Article 
161(A) allows for state laws in Sabah and Sarawak may provide for the 
reservation of land for Indigenous Peoples or for giving preferential treatment 
in regards to the appropriation of land by the State. 

This lecture will discuss some of the issues related to customary land in Sabah 
which continue to be a serious issue among Indigenous Peoples, many of 
which stem from the contest for resources, and often a conflicting perspective 
of development.  It will also examine domestic laws  and policies related to 
indigenous customary land matters and the gaps found therein. The lecture will 
explore arguments whereby the inclusion of Indigenous Peoples in the planning 
and implementation of the State’s overall development is not only a human 

* Commissioner, Human Rights Commission of Malaysia. Formerly Chairperson-Rapporteur, Expert 
Mechanism on the Rights of Indigenous Peoples; Secretary-General of the Asia Indigenous People 
Pact Foundation
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right issue but more importantly beneficial and critical for the State.  It will also 
make concrete proposals on how to go about such necessary transformation.
 
1. Customary Land: a serious matter in Sabah

Based on complaints received by the Human Rights Commission of Malaysia 
(SUHAKAM), PACOS Trust, an indigenous organisation in Sabah, and 
more recent newspaper articles, it is apparent that land matters involving 
Indigenous Peoples continue to be one of the most serious issues.  According 
to SUHAKAM Sabah, land complaints mainly from Indigenous Peoples 
recorded the highest number annually.

1.1 Differing perspectives, communal vs. individual titles

The main issues brought up are:

•	 Extremely slow surveying and processing of land applications, 
including gazetting of native reserves, by the the Lands and Survey 
Department.  Applications submitted as early as 1950s but most were 
from the 70’s to the 80’s.  Many also had difficulties with procedures 
and land inquiries. 

•	 Native Customary Right (NCR) land claimed or applied by 
communities alienated as Forest Reserves and the threats/prohibitions 
and demolition of properties and crops by enforcement officers of the 
Forest Department.  

•	 NCR land claimed or applied by communities being allocated or  
already alienated to various companies, including foreign companies.  
Land applications were rejected without the knowledge of claimants 
and  approved to a more recent applicant.  This has resulted in some 
cases in land disputes between different groups within a community 
or with outsiders.

•	 NCR land claimed or applied by communities included within project 
areas alienated to government-linked companies (GLCs) and 
government agencies, in particular the Mini Estet Sejahtera (MESEJ), 
FELCRA and FELDA.  In some cases, the opening up land for oil palm 
plantations was done without compensating those with land titles

•	 NCR land claimed or applied by communities was alienated to Sabah 
Forest Industries (SFI). Lands claimed were occupied/cultivated since 
the 60’s, but because processing of applications was slow, it was easy 
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for the government to allocate to Sabah Forest Industries,  supposedly 
for “public purpose” but communities never benefited from this 
project. Much of these areas were re-gazetted in 1984 as the Kuala 
Tomani Forest Reserve.

•	 NCR land claimed or applied by communities is included in areas 
alienated to the Sabah Forestry Development Authority (SAFODA).  
Claimants are thus seeking to excise land from SAFODA. 

•	 NCR land claimed or applied by communities taken or being taken 
for the construction of dams (Babagon, Kaiduan and Tambotuon), 
reservoir and water treatment (including Telibong) and pumping 
plant affecting lands in a number of villages.  No prior consultations 
made and land applications were frozen or rejected by Lands and 
Survey Department.

•	 NCR land claimed or applied by communities was alienated to the 
Sabah Rubber Industry Board Project (LIGS), or its predecessor, Sabah 
Rubber Fund Board.

•	 NCR land claimed or applied by communities was alienated to Sabah 
Land Development Board (LKTNS), managed by its corporate body, 
Borneo Samudera Sdn. Bhd.

•	 NCR land claimed or applied by communities was alienated as Parks, 
including village water catchment areas.

•	 Land was taken by the cooperative for Agricultural Planting Project 
by the Rural Development Cooperation (KPD).

•	 Inadequate compensation (not based on market price) or no 
compensation for land taken by the government or companies for 
construction, plantations and other development projects. 

•	 Compulsory acquisition of land claimed by communities eg Road 
Reserves, library (Ranau), RELA Sabah Regional Training Center 
(Tuaran), Water Department building (Beaufort) were either not 
compensated or compensation was inadequate.  Complaints also 
include acquisition of land for a huge military training area in Kota 
Belud. 

•	 Acquisition of land for urban development such as the housing 
programs by SUDC and in Sepanggar, Menggatal by the Board of 
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Housing and Urban Development, construction of the flyover project 
at the intersections, Kota Kinabalu Industrial Park (KKIP), development 
projects in the mangrove swamps in One Borneo and Alamesra, and 
construction of low cost housing. 

•	 Encroachment by outsiders on government land reserved for 
projects of integrated farming schemes earmarked or allocated for 
a particular village. Villagers claimed that there were invasions from 
outsider in water catchment area and rubber plantation sites. Land 
has been used by illegal immigrants.  Residents have been regarded 
as illegal settlers and applied for a public inquiry about the existence 
of customary land.

•	 Conversion of lands and transfer of land ownership which did not 
follow proper procedures and irregularities in land sales. One example 
is land converted from a burial plot into land for agriculture was done 
without the knowledge of the affected villagers.

•	 Illegal logging in some areas claimed to be residential or community 
forest which resulted in some instances of residents being driven away 
by the loggers, or living in polluted environments. 

•	 Claims for community water catchment and cultivation areas not 
recognized because the slope of the land exceeds 20 degrees. 

2. Laws and Policies related to indigenous customary land 
matters in Sabah, Malaysia

The issues summarised above related to customary lands of Indigenous Peoples 
in Sabah mainly involve nine state laws namely, the Sabah Land Ordinance 
1930, Land Acquisition Ordinance, Forest Enactment 1968, Parks Enactment 
1984, Sabah Forestry Development Authority Enactment 1981, Drainage and 
Irrigation Enactment 1956, Rubber Industry Board Enactment, Sabah Land 
Development Board.  

2.1  Policy Gap Analysis

 The main reference document was a study commissioned and adopted 
by the Sabah State government in 2009 entitled the Sabah Land Utilisation 
Policy.1 The following is a gap analysis of key sections in the report  
 

1 Sabah Government, 2009. Sabah Land Utilization Policy Study Final Report.
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relating to Indigenous Peoples and outlined as the rationale (section 3),  
scenarios (section 4), strategies (section 5) and strategies and action 
plans (section 6).

 Section 3.3: To Sustain Existing Social Harmony conforms to the rights 
of Indigenous Peoples to own land but takes an incompatible stance 
by specifying assistance to enhance productivity in carrying out socio-
economic development relevant specifically to the State.

 Under Section 4.6: Land Administration, the Sabah Lands and Surveys 
Department is charged with the duty of enforcing the Sabah Land 
Ordinance 1930, but in principle it only acts to regulate the alienation 
of state lands, thus deeming all other attributes of the law to be saddled 
on that single function of the Ordinance. The land law was clearly not 
meant to accquire revenue, especially from land alienated to Indigenous 
Peoples.

 Under Section 4.8: Rural Land Areas, development activities in traditional 
rural settlements are causing the displacement of local traditional settlers 
and although they are compensated for their native land, they do have 
difficulty in adjusting to the new life provided to them.  Section 5.8: Rural 
People First, concluded  that rural land development has to be beneficial 
to rural communities.  However the development which the State has in 
mind gives precedence to matters which the State deems crucial rather 
than being dictated by rural traditional norms.

 Section 6.2.1: Adopt Comprehensive Concept in Forest Management, 
policies are in place which charge the state with utmost power to 
conserve biodiversity by stringent actions of retaining all existing forest 
reserves and to add specific additional land areas as forest reserves 
by considering the possibility for land title holders to formally set aside 
parts of their land for conservation purposes. This means that lands of 
Indigenous Peoples can be claimed by the State where they feel there 
are good reasons to do so.  Section 6.3.2: Set Standard Quality of Treated 
Water & Gravity Feed System Water Supply, very much like the above-
stated provision, under section 34(4) of the Water Resources Enactment, 
the State is permitted to alienate lands where the application of “river 
reserves” concepts is of highest priority and impose control of land use in 
these areas.

 Under the Section 6.4.2: Urban Areas will be Allowed to Develop 
According to Approved & Draft Schemes, which will take Precedence 
over the Original Conditions of Land Title, conditions of land title (CL and 
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NT) may only be changed in accordance with any approved scheme 
and any owner who does not wish to change the land title conditions or 
does not wish to sell the land has to be treated on a case-by-case basis 
using provisions of the Land Acquisition Ordinance & Land Ordinance.

 Section 6.5.1: Continue to Upgrade the State Land Administration System, 
a provision to issue communal titles and/or gazettement of Native 
Reserves to indigenous communities are to be implemented.  However, 
there was no indication that issuance of communal titles that is not based 
on NCR as what is being currently done.  If read with Section 6.8.1: Further 
Developments in Rural Areas Shall be More Sensitive to the Traditions 
& Needs of Native Communities, the gap in respecting indigenous 
communities become even more apparent. The section states that 
only land which is not alienated or not approved for alienation and not 
any form of reserve will be studied and its boundaries determined with 
native people to be identified as native reserve lands. Native community 
domains supposedly will not be alienated to individuals or companies 
but this is an issue which continuously arise to this day. 

2.2  Laws and Gap Analysis

 The following paragraphs briefly analyse the relevant articles in these 
different domestic laws and identify some gaps that need to be 
addressed.2

 2.2.1 Sabah Land Ordinance, 1930

 Under Section 5: Government Property in Land, the entire property is 
considered State land or land reserved for public purpose and vested 
solely in the Government, meaning all lands are government property. 
This provision allows the government to take land from Indigenous 
Peoples at any time.

 Section 13: Inquiry as to Native Right, provides for the authority to post 
a notice and validate on the ground in any land applications.  Usually 
Indigenous Peoples have no access to information because notices are 
put up in English in the district Lands and Survey Department.

 
 
 

2 Bridging The Gap, 2007. Report on Malaysia and Regional Synthesis (written by Jannie Lasimbang).  
 UNDP-RIPP and AIPP Foundation, Thailand.
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 Section 14: Collector to decide claims3 specifies that any claim by a 
native based on native customary rights should be recorded by  
Collector after verifying with village heads.  However, most communities 
are not aware of this important provision, and are not made aware that 
a specific form has been designed to take advantage to record their 
claims.  Section 65 and 66 are also important to this understanding.

 Section 15:  Native Customary Right (NCR) outlines the eight criteria 
for such claim.4  However, some of these provisions are archaic and 
ambiguous and only place importance on plants of economic value 
and put emphasis on the planting of 50 fruit trees per hectare. 

 Under Section 17 (1): Land Dealing with Native, native title lands are not 
transferable to non-natives, but many Indigenous Peoples have lost their 
traditional lands by circumventing this section5.

 Sections 23 & 24 : Mineral Reserve to the Government, gives ownership 
rights over sub surface and surface resources to the State, including 
minerals, timber or other forest produce, any earth, gravel, stone, coral, 
shell, guano, sand, loam or clay, or any bricks, lime cement or other 
commodities manufactured from these materials.  This provision has 
affected forest dwellers and Indigenous Peoples.

 Section 28: Public Purpose, provides authority to the governor to alienate 
land for ‘public purpose’.  This is seen to supersede section 15.  This 
provision has been used to alienate large tract of land for development, 
in which NCR land was also included.  

 

3 Claims to native customary rights shall be taken down in writing by the headman or by the Collector,  
and shall be decided by the Collector.

4 NCR under S15 includes:
 - land possessed pursuant to customary tenure (see also S66)
 - land planted with fruit trees, when the number of fruit trees amounts to fifty and upwards to each  

 hectare.
 - Isolated fruit trees, sago, rattan, or other plants of economic value that are planted and maintained  

 and regularly enjoyed as personal property.
 - Grazing land stocked with cattle or horses
 - Land that has been cultivated or built on within 3 years.
 - Burial grounds and shrines
 - Right of way for people and animals.
5 Except with the written permission of the Minister, all dealings in land between non-natives and 

native are expressly forbidden and no such dealings shall be valid or recognized in any court of law.  
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 Sections 65 & 66: Customary Tenure and Rights and Obligations6 are 
important provisions.  Indigenous Peoples plant hill rice as their main 
source of food, but its planting cycle which includes a fallow period 
after one or two years of planting, and therefore is not considered as 
continuous cultivation. Many communities are also unaware of the 
provision to request the Collector to record NCR claims (S14) which 
thereby confers a permanent heritable and transferable right of use and 
occupancy in his land, and not just through a title deed.

 The amendment to Section 76: Communal Title in 2007 meant that 
communal titles are no longer based on NCR claims alone but as 
decided by the Minister. 7  Communities do not have the absolute right 
to the land but is held in trust by the Collector. 

 2.2.2 Land Acquisition Ordinance (Cap. 69).

 The amendment of Section 2 (d) &(h): Public Purpose in 2009 further 
broadened the purpose to include corporations.8 Any land may be 
subject to compulsory acquisition by the State if it is deemed to be 
for a ‘public purpose’, including for resettlement, conservation and 
exploitation of natural resources. Untitled NCR lands are often not 
recognised when alienation under this section takes place.

 Section 9: Claim of Person Interested to have Acquired or Abandoned 
allows only three (3) months for the owners to register their interest and 
provide notice to the authorized officer.  This short notice period plus 
its inaccessibility could have caused many Indigenous Peoples to lose 
customary land.

6 S65 “Customary tenure” means the lawful possession of land by natives either by continuous occupation 
or cultivation for three or more consecutive years or by title.

 S66 - Customary tenure shall confer upon the holder thereunder a permanent heritable and transferable 
right of use and occupancy in his land...

7 In cases where any State land planned by government for the natives of Sabah or a claim to customary 
tenure of land has been established or a claim to native customary rights has been dealt with by a grant 
of land and such land is held for the common use and benefit of natives and is not assigned to any 
individual as his private property, it shall be lawful for the Minister to sanction a communal native title 
for such land to be issued in accordance with the relevant provisions of this Ordinance in the name 
of the collector as trustee for the natives concerned but without power of sale and such communal 
native title shall be held to be a title under this part, but shall be subject to such rent as the Minister 
may order. (parts in bold indicate amendment to S76 on 7 Dec 2009)

8 S2 “public purpose” means any, or any combination, of the following purposes (e) for or in connection 
with any public utility undertaking or the provision of any public service, undertaken or provided, or 
about to be undertaken or provided, by the Government, the Federal Government, a local authority or 
any corporation incorporated directly by written law or private enterprise or otherwise howsoever; 
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 2.2.3 Forest Enactment, 1968

 There is no provision in the Forest Enactment 1968 for the recognition 
of indigenous land rights. However, the Enactment allows Indigenous 
Peoples to use forest resources for their livelihoods, including use for the 
benefit of the individual and the community and their traditional way of 
life (section 41).

 Prior to the declaration of a Forest Reserve, Sections 8 and 9 require 
an enquiry to ensure that ‘local inhabitants’ are made aware of the 
intention to declare it as a Forest Reserve, and to settle any existing claims. 
These two provisions represent the two biggest areas of contention for 
communities today, particularly regarding the process followed in the 
‘enquiries’ and settlement of claims. Such enquiries and subsequent 
settlements have rarely been done in accordance with the requirement. 
Several communities claim that their objections were not recorded and 
in fact suffered repressions as a consequence of their objections.

 2.2.4 Parks Enactment, 1984

 The objectives and functions of the (Department of) Sabah Parks, 
among others, are to control, manage and maintain all areas legislated 
under the Parks Enactment 1984, which include both inland and marine 
parks. However, Section 20 of the Parks (Amendment) Enactment 2002 
empowers the Parks Board of Trustees to also carry out bio-prospecting 
and tree plantations as well as developing commercial and industrial 
enterprises.

 3.2.5 Sabah Forestry Development Authority (SAFODA) Enactment,  
  1981

 Section 40: Acquisition of State Land.  This can result in loss of untitled 
NCR land.  Section 47: Status of SAFODA, which deemed SAFODA as 
a ‘native’ entity for any law relating to land, could be interpreted as 
having priority over NCR land.  There is no mechanism to notify owners 
on the ground and to record and settle land disputes in an organised 
manner.

 2.2.5 Sabah Rubber Industry Fund Board Enactment, 1981

 Section 40: Acquisition of State Land.  This was used to acquire land for 
the LIGS, many of which are allegedly NCR land. Land that was alienated 
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to Sabah Rubber Fund Board was automatically transferred to LIGS’s 
ownership. 

 2.2.6 Sabah Land Development Board (SLDB) Enactment, 1981

 Section 40: Acquisition of State Land.  As with the two previous 
enactments, large tract of land was acquired for SLDB to be developed 
for oil palm plantations.  Much of these lands involved NCR land, but 
there was not much protest at first because SLDB was supposed to be 
eventually handed over to natives as a smallholder scheme.  However, 
SLDB was reportedly losing money and eventually it was privatised and 
large portions of land alienated to SLDB were transferred to Borneo 
Samudra Sdn Bhd.

3. Inclusion

3.1 Arguments for inclusion in development planning and implementation 

 There is a real need to consider the customary land rights of Indigenous 
Peoples under the context of State development. The integration of these 
rights into development programs by the State can encounter difficulties 
if there are uncertainties surrounding the scope of the more important 
rights claimed by Indigenous Peoples and the overlapping native land 
right claims with state-sanctioned development projects.  If Indigenous 
Peoples are given the opportunity to be included into development 
projects by the State through mutually-agreed settlements, costly legal 
battles and politicisation of land issues can be avoided.  However, the 
decision to go for modernization and monetary gains should rest on the 
affected communities themselves.  

 Needless to say, the consequent changes in ways of life must be treated 
with sensitivity and their free, informed consent obtained before any 
development takes place.  Investments for any development projects 
sanctioned by States are now dependent on international standards 
that place importance on respect for human rights and dignity.  In the 
wake of countless number of abuses, business and human rights is now 
a permanent global policy agenda.  Indigenous Peoples’ free, prior 
informed consent, and choice in inclusion into state development and 
modernization can promote peace and security, avoids internal and 
external conflicts.
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 Micro-enterprises are gaining popularity among several groups of 
indigenous communities across the globe with bilateral ties being 
established between Indigenous Peoples, and private and public 
corporations. Indigenous enterprises do posses certain competitive 
advantages which only come by from years of experience. However 
most of these enterprises do not possess the valuable skills or financial 
resources to handle all the work successfully and efficiently. This is where 
the creation of joint ventures with sectors that have prior experience in 
the fields being ventured into proves to be advantageous.

 4.2 Positive impacts of recognition on economic, social, cultural &  
  political rights of Indigenous Peoples & the state as a whole

 Any form of inclusion of Indigenous Peoples in state development should 
be based on the strength and values of Indigenous Peoples by expanding 
their opportunities to pursue developmental goals that they themselves 
value, both collectively and as individuals, and to continue to play 
their roles as stewards of biodiversity and holders of unique traditional 
knowledge and cultural heritages with their rights uncompromised. The 
establishment of the Indigenous Peoples’ Assistance Facility (IPAF), an 
innovative indigenous community funding instrument by the International 
Fund for Agricultural Development, is one good example of methods 
of capacitating Indigenous Peoples to achieve provision through 
development.9

 Like the IPAF, inclusion of Indigenous Peoples in development should 
be aimed at enriching livelihoods by improving sustainable agricultural 
practices, developing new off-farm enterprises and enhancing market 
access for products, managing natural resources including  community-
based forestry, protecting biodiversity, building capacity to revitalize 
cultural heritage, traditional knowledge and Indigenous Peoples’ rights, 
mapping indigenous territories and cultures, producing traditional 
handicrafts, developing culturally-appropriate ethno-tourism models, 
collecting data on Indigenous Peoples, improving health services by 
integrating traditional knowledge systems, and boosting disaster and 
climate change risk management based on traditional knowledge 
and practices. If the inclusion of Indigenous Peoples in development 
by the state is carried with due respect to these criteria, then a positive 
inclination in the livelihood, standard of living and the thriving of the rights 
and identity of Indigenous Peoples can be promoted to its fullest extent.

9 The Indigenous Peoples Assistance Facility, 2009 Antonella Cordone (IFAD), accessed at http://
www.ifad.org/english/indigenous/grants/index.htm



43

Powers of Inclusion: 
Transforming Legislation and Practice on Customary Land in Sabah, Malaysia 

 Political, economical, cultural and social implications, in this context, 
are not mutually exclusive. The very fabric of these key dimensions are 
actually very much intertwined, as the growth, empowerment and 
stabilization of Indigenous Peoples in one prospect of life will invariably 
lead to progress in other dimensions.  For instance, in terms of political 
rights, the opportunity for Indigenous Peoples to develop their livelihoods 
and strengthen their institutions indirectly empowers them to influence 
the decisions that directly affect their lives. Capacity-building and self-
determined development can be considerably improved by entrusting 
indigenous communities with the direct management of their resources. 
The inclusion of Indigenous Peoples in development not only promotes 
collaboration with public and private sectors, but ultimately improves their 
access to key decision-making processes which inexorably empowers 
them to find solutions to the challenges they face.

 Once the managerial prospects of indigenous communities are 
established, they will then be able to savour the fruits of labour when 
flourishing micro-enterprises and industries reward them with fruitions 
in the form of financial stability. This is a certainty as well-managed 
businesses coupled with knowledge and hard work are bound to boost 
productivity. Once indigenous communities are given the opportunity to 
cut out the middleman and achieve the ability to supply according to 
demand directly to the consumer or establish their niche products and 
markets, there is no reason why such enterprises cannot become self-
sustaining.

 In turn, the monetary gains which are generated from micro-enterprise 
proceedings can provide them with an international instrument to better 
promote and preserve their identities and heritage. The ability to set up 
community centres which help cater to the teaching of cultural and 
social norms to the younger generation on a more organized platform 
helps to sustain the continuity of the culture of these indigenous people. 
When Indigenous Peoples are empowered to promote the continuity of 
their traditional livelihoods, they are also in turn able to strengthen their 
ability to shape and direct their own destinies, both collectively and as 
individuals.
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4. Current Measures and Proposals

4.1 Human Rights Commission of Malaysia’s National Inquiry into the Land 
Rights of Indigenous Peoples

 Since its establishment, the Human Rights Commission of Malaysia 
(SUHAKAM) has received various complaints and memorandums from 
the indigenous communities alleging various forms of human rights 
violations. Based on SUHAKAM’s various studies, it was found that a 
majority of these complaints relate to native customary right to land, 
including allegations of encroachment and/or dispossession of native 
land; gazette of native land into forest or park reserves; and overlapping 
of community claims on native land. Literature review about the issues 
concerned also found that the alleged deprivation of right to native 
customary land occurs widely amongst the Indigenous Peoples in 
Malaysia.   

 SUHAKAM is of the view that a problem of this magnitude could not be 
overcome by using piecemeal approaches or addressed on a case 
by case basis. Instead, there is the need to tackle the root causes of 
issues comprehensively by taking cognizance of the experiences of 
Indigenous Peoples all over Malaysia and seen from human rights lens. 
As such, SUHAKAM decided to hold a National Inquiry into the Land 
Rights of Indigenous Peoples in Malaysia.  Cooperative, inclusive and 
responsive approaches to developing solutions designed to improve 
the status and recognition of Indigenous Peoples’ rights to land have 
been adopted for the National Inquiry. The process will include calling 
for public submissions and holding consultations and public hearings, 
where Indigenous Peoples would be among the key stakeholders. The 
research, which includes community mapping activities, would ensure 
the participation of Indigenous Peoples and organizations in obtaining 
data for Geographic Information System maps showing indigenous lands 
claims.

 The Terms of Reference for the National Inquiry are:

 i. To determine the constitutional, legal, administrative and political 
recognition of the Indigenous Peoples’ right to land and their 
effectiveness in protecting and promoting the Indigenous Peoples’ 
right to land. 
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 ii. To inquire into the land rights situation of the Indigenous Peoples and 
the impact of the recognition or non-recognition of the Indigenous 
Peoples’ right to land on their social, economic, cultural and political 
rights, taking into consideration relevant international and domestic 
laws.

 iii. To identify the constraints which impede the full enjoyment of the 
Indigenous Peoples’ right to land in accordance with their needs 
and requirements.

 iv. To create and promote more awareness, knowledge and 
understanding of the Indigenous Peoples’ right to land and their way 
of life.

 v. On the basis of the facts and determinations arising from the National 
Inquiry, to develop recommendations to the Federal and State 
Government relating but not limited to the following:-

 a. the review of domestic land laws and other related laws and 
policies, with a view to incorporating a human rights focus 
therein, addressing, in particular, the problems faced by 
Indigenous Peoples in their land claims; and

 b. the formulation of strategies and a plan of action with the aim 
of protecting and promoting the Indigenous Peoples’ right to 
land as an indivisible and integral part of the protection and 
promotion of their other human rights.

4.2  Review of Current Laws Relating to Land

 The government would need to remove discriminatory legal provisions 
and perceptions which deny human rights or limit indigenous land 
rights. In particular, adopting corrective legislation and policies 
needs to include the perception that indigenous communities do not 
have the capacity to own land or to own land in their collective 
capacity; the provision that NCR land may be taken by the state without 
due process of law and adequate and appropriate compensation 
(such as Section 28 of the Sabah Land Ordinance); the provision that 
indigenous lands must be held in trust regardless of the will of the 
indigenous communities concerned (such as Section 77 and Section 
78 of the Sabah Land Ordinance); and laws and policies imposing an 
extinguishment of NCR in an effort to pursue economic development 
(such as Section 2(d) of the Land Acquisition Ordinance).
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4.3  Other Necessary Internal Transformation

 The procedures for the recognition of NCR should provide for the effective 
representation and informed participation of Indigenous Peoples as 
equals throughout any process.  Equal participation of indigenous women 
needs to be reflected in all aspects of negotiation and implementation 
of land agreements.

 Land rights settlements should be freely negotiated, in good faith and not 
imposed unilaterally by legislation or negotiated under duress or threat.  
Where possible, mediation could be adopted between parties to avoid 
costly legal process and settlements.  Governments, with Indigenous 
Peoples, should establish fair procedures for reviewing situations and 
for taking corrective action in situations in which indigenous land or 
resources have been taken or extinguished through processes which are 
claimed or are found to be fundamentally unfair or discriminatory. 

 The existence of a fair constitutional and legal system, including a fair 
judicial system, able to guarantee due process of law is an important 
framework for the success and implementation of land settlement 
processes. 

 Governments have a responsibility to ensure Indigenous Peoples have 
access to adequate resources to research and negotiate their claims so 
that settlements are equitable, just and enduring. 

4.4 Examples from other countries 

5.4.1 Ancestral domain titling in the Philippines

 In the Philippines, the Indigenous Peoples Rights Act (IPRA) or Republic 
Act 8371 recognizes the right of indigenous peoples to obtain titles to 
their ancestral domains. The official document issued in recognition of 
the collective land rights of indigenous communities is called Certificate 
of Ancestral Domain Title (CADT). As of June 2008, 71 CADTs have been 
approved, covering 1.6 million hectares and over 300,000 beneficiaries. 
The law defines indigenous territories as ancestral domains. However, 
this is something that must be demonstrated; therefore it requires proofs: 
ethnography of the people, genealogies spanning at least six generations, 
a census, and a geographical reconstruction based on indigenous 
toponyms. With all this information, people from the communities included 
in an ancestral domain develop a process of self-delineation, which 
serves as a basis for the official survey and documenting process. What 
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follows are administrative procedures which end with the production of 
a claim book that includes all the documents of the process, the scrutiny 
of the claim book and survey maps by the National Commission on 
Indigenous Peoples to allow for the formal approval and, eventually, the 
awarding of the CADT.10

	 •	 New Zealand: Signing of Land Treaty

 On June 25th, 2008, the New Zealand government signed a treaty with a 
group of Maori tribes, agreeing to offer reparations for land acquired in 
the 19th century. Seven Maori tribes, signed an historic treaty with the New 
Zealand government that would compensate them for lands taken by 
the pakeha (New Zealanders of European descent) in the 19th century.  

 This agreement affects more than 100,000 Maoris, and transfers 176,000 
hectares of forestland worth $319NZ million into Maori ownership.11

	 •	 Australia 

 The Human Rights Commission of Australia through its Aboriginal and 
Torres Strait Islander Social Justice Commissioner produces two annual 
reports, the Native Title Report and Social Justice Report, both of which 
are tabled in the federal parliament.  The Native Title  Reports which 
reviews development in native title law and policy, are important work 
in which Indigenous Peoples and government can provide input and 
important source of information and debate in the parliament.  Such 
mechanism can be adopted as an ongoing review of laws and policies 
on land rights of Indigenous Peoples of Sabah.

	 Argentina: Strengthening State-sponsored Indigenous Agency

 The National Indigenous Affairs Institute (INAI), the state agency for 
indigenous affairs, suffers from political fragmentation and lacks the 
confidence of most indigenous communities. Improvement and 
modernization, as well as vastly increased indigenous participation 
in this agency will be a fundamental building block for the future. The 
continuing and disappointing saga of state indigenous affairs agencies  
stands out through Argentina’s history despite first calling for indigenous 

10 Asia Indigenous Peoples Pact. 2010.  Rights: Training Manual on the United Nations Declaration on the 
Rights of Indigenous Peoples. 

11 Historic Maori Land Compensation Agreement: New Zealand Agrees to Largest Indigenous 
Land Settlement to Date | Suite101.com http://www.suite101.com/content/historic-maori-land-
compensation-agreement-a58646#ixzz1Ofh4UPOo
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participation in the relevant state agency in 1968, INAI in 2000 remains a 
painfully weak link in the indigenous land regularization chain. 

4.5  Recommendations from the United Nations

 In a report to the UN Commission on Human Rights, Special Rapporteur 
Erica Irene A. Daes12 summarized four elements that are unique to 
Indigenous Peoples: 

 (i) A profound relationship exists between Indigenous Peoples and their 
lands, territories and resources; 

 (ii) This relationship has various social, cultural, spiritual, economic and 
political dimensions and responsibilities; 

	 (iii)	 The	collective	dimension	of	this	relationship	is	significant;	and	
 (iv) The intergenerational aspect of such a relationship is also crucial to 

indigenous peoples’ identity, survival and cultural viability. 
 Special Rapporteur Daes concluded in paragraph 21 of her report that 

“..the gradual deterioration of indigenous societies can be traced to the 
non-recognition of the profound relationship that indigenous peoples 
have to their lands, territories and resources, as well as the lack of 
recognition of other fundamental human rights”.  

 UN Special Rapporteur Rodolfo Stavenhagen writes of indigenous 
peoples’ land as “ ...closely linked to ...the territorial issue. Indigenous 
Peoples	have	been	historically	rooted	in	specific	locations,	their	original	
homelands,	which	in	some	cases	constitute	well	defined	geographical	
areas. Indigenous Peoples’ organizations now demand the recognition 
and demarcation of these territories as a necessary step to ensure their 
social, economic and cultural survival...”13

 The UN has also developed tools and guidelines on to work with indigenous 
peoples14 apart from the Guiding Principles on Business and Human 
Rights by UN Special Representative, John Ruggie15. The United Nations 
Declaration on the Rights of Indigenous Peoples (UNDRIP), which was 
adopted by the General Assembly in 2007, recognizes the importance 
of land, territory and resources primarily through articles 25, 26 , 8 and 10:

12 E/CN.4/Sub.2/2001/21, 11 June 2001.
13 Stavenhagen, Rodolfo. 2004. “Indigenous Peoples in Comparative Perspective – Problems and 

Policies,” United Nations Development Programme, Human Development Report Office, Occasional 
Paper, Background paper for HDR 2004, 2004/14.

14 http://www.business-humanrights.org/ToolsGuidancePortal/Issues/Indigenouspeoples
15 “Guiding Principles on Business and Human Rights: Implementing the United Nations ‘Protect, 

Respect and Remedy’ Framework” [PDF], UN Special Representative John Ruggie, 21 Mar 2011.
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 Article 25: Indigenous Peoples have the right to maintain and strengthen 
their distinctive spiritual relationship with their traditionally owned or  
otherwise occupied and used lands, territories, waters and coastal 
seas and other resources and to uphold their responsibilities to future 
generations in this regard.

 Article 26
 1. Indigenous Peoples have the right to the lands, territories and 

resources which they have traditionally owned, occupied or 
otherwise used or acquired.

 2. Indigenous Peoples have the right to own, use, develop and control 
the lands, territories and resources that they possess by reason of 
traditional ownership or other traditional occupation or use, as well 
as those which they have otherwise acquired.

 3. States shall give legal recognition and protection to these lands, 
territories and resources. Such recognition shall be conducted with  
due respect to the customs, traditions and land tenure systems of the 
indigenous peoples concerned. 

 Article 8(2)(b): States shall provide effective mechanisms for prevention 
of, and redress for (b) action which has the aim or effect of dispossessing 
them (Indigenous Peoples) of their lands, territories or resources;

 Article 10: Indigenous Peoples shall not be forcibly removed from their 
lands or territories. No relocation shall take place without the free, prior 
and informed consent of the indigenous peoples concerned and after 
agreement on just and fair compensation and, where possible, with the 
option of return.

5. Conclusion

Protracted land conflicts can be bad news for any country.  There have 
been many efforts by the Sabah State government to address and recognise 
Indigenous Peoples as traditional owners of the land, but as resources become 
scarce and population increases, the conflict can worsen.  In discords involving 
contest of resources between the pursuit for development and allocating land 
to communities whose perspective of development has been discriminated 
upon, one can imagine where the State interest would lie.  Arguments of 
inclusion in favour of Indigenous communities can be made, but finally political 
will and human rights must prevail.  After all, the State is the duty bearer in 
promoting and protecting human rights and eventually answerable to any 
consequences for its land policies and legislation.
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5

TRAFFICKING, SMUGGLING, 
AND HUMAN RIGHTS

By Jacqueline Bhabha *

In recent years, the smuggling of human beings across international borders 
has grown rapidly. A small-scale cross border activity affecting a handful of 
countries has become a multimillion-dollar activity that is global in scope. 

Information about human smuggling — the numbers of people smuggled, the 
conditions that they endure in transit and their treatment on arrival — is patchy 
at best. It is currently estimated that some 800,000 people are smuggled across 
borders every year. 

These figures mask the complex and various experiences of the men, women, 
and children caught up in such processes. Those who are smuggled include 
political refugees, those fleeing conflict and violence of various kinds, and 
economic migrants in search of a better life. 

This is by nature a secretive, illicit activity, and one that is increasingly controlled 
by transnational organized crime syndicates. What little we do hear, however, 
gives ample cause for human rights concerns — numerous press articles 
describe cases of migrants drowning in unsafe vessels or suffocating to death in 
overcrowded truck compartments and ships, or being victimized for revealing 
information about smuggling gangs. 

Many of those who do reach their destination find themselves locked in cycles 
of violence, exploitation, and abuse. These violations tend to go unreported 
because the victims fear arrest and deportation on one hand, and retribution 
by smuggling gangs on the other. 

The spread of human smuggling needs to be understood in the context of 
globalization and migration. Since 1965, the number of international migrants 

* The writer is Executive Director of The University Committee on Human Rights Studies at Harvard 
University and a Lecturer at Harvard Law School.
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has doubled to some 175 million persons at the turn of the millennium. 
Prospects of a better life abroad, poverty, economic marginalization, political 
and social unrest, and conflict are all incentives to move. 

In an increasingly interconnected world, movement is easier. As push and 
pull factors encourage increasing numbers of people to migrate, these 
individuals in turn collide with the many legal obstacles to entry that 
industrialized countries have put in place. 

However, opportunities to immigrate legally are severely limited. Migrants, 
including asylum seekers, have increasingly resorted to illegal entry and 
unauthorized stays, and ever-larger numbers use the services of smugglers 
to evade the system, compounding their vulnerability to exploitation and ill 
treatment. 

HUMAN RIGHTS AND THE DEFINITIONS OF SMUGGLING AND 
TRAFFICKING 

Despite the plethora of human rights concerns associated with human 
smuggling, it is in fact the law enforcement imperative — the war against 
terrorism, narcotics, and irregular migration — that has moved this issue up the 
international policy agenda. 

In 2000, states drafted two new protocols to the UN Convention on 
Transnational Organized Crime (UN TOC) dealing with trafficking and 
smuggling respectively. The Trafficking and Smuggling Protocols, 
more commonly known as the Palermo Protocols, came into force on 
December 23, 2003 and January 28, 2004 respectively. 

The Palermo Protocols are framed around a central dichotomy between 
coerced and consensual irregular migrants. Whereas people who are 
trafficked are assumed not to have given their consent and are considered to 
be “victims or “survivors,” people who are smuggled are considered to have 
willingly engaged in a criminal enterprise. 

There is also a gender dimension to these distinctions: whereas those who are 
smuggled are mostly assumed to be men, victims of trafficking are associated 
with the traditional targets of protective concern — women and children. 
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Trafficking 

The UN TOC Convention brought to a close decades of frustrating and inward-
looking debate about the distinction between human trafficking and human 
smuggling. Trafficking is defined as: 

....the recruitment, transportation, transfer, harbouring or receipt 
of persons, by means of the threat or use of force or other forms of 
coercion, of abduction, of fraud, of deception, of the abuse of power or 
of a position of vulnerability or of the giving or receiving of payments or 
benefits to achieve the consent of a person having control over another 
person, for the purpose of exploitation. Exploitation shall include, at a 
minimum, the exploitation of the prostitution of others or other forms 
of sexual exploitation, forced labour or services, slavery or practices 
similar to slavery, servitude or the removal of organs. ...The consent of 
a victim of trafficking in persons to the intended exploitation... shall be 
irrelevant where any of the means set forth (above) have been used. 
The recruitment, transportation, transfers... of a child for the purpose of 
exploitation shall be considered “trafficking in persons” even if this does 
not involve any of the means set forth (above). 

This definition of coercion is expansive, reflecting perhaps the concerted input 
and interest of the human rights and feminist lobbies in the drafting of this 
protocol (an interest that was less evident in the Smuggling Protocol). 

Coercion is not simply brute physical force, or even mental domination, 
but includes “the abuse of a position of vulnerability.” This can potentially 
encompass a very broad range of situations, since poverty, hunger, illness, lack 
of education, and displacement could all constitute a position of vulnerability. 
Whether a particular arrangement constitutes “abuse” may be as much 
a question of assessing the market or “going” rate for pricing a particular 
migration service as of characterizing a personal interaction. 

Second, the trafficking definition requires exploitation, but exploitation itself 
is undefined. However, the trafficking definition does include exploitative 
actions, such as prostitution of others, as well as a range of non-sexual labour 
relationships that are “practices similar to slavery” such as indentured or bonded 
labour, child labour, or oppressive forms of labour. It is agnostic on whether 
prostitution itself constitutes exploitation, reflecting the deeply polarized views 
within UN Member States on the topic. 

In sum, the protocol’s critical ingredients for trafficking in persons are the 
presence of exploitation and the fact of coercion. Cross-border transport of 
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the trafficked person is not required, provided the offense is “transnational in 
nature” as defined in the UN TOC (Article 4). 

Smuggling 

In contrast, the term “smuggling”, following general practice, refers to 
consensual transactions where the transporter and the transportee agree 
to circumvent immigration control for mutually advantageous reasons. The 
Smuggling Protocol defines “smuggling of migrants” as: 

“the procurement, in order to obtain, directly or indirectly, a financial or 
other material benefit, of the illegal entry of a person into a State Party 
of which the person is not a national or a permanent resident” (Article 3). 

The two critical ingredients of this definition are illegal border crossing by the 
smuggled person and receipt of a material benefit by the smuggler. 

COMPARING PROTOCOLS 

The protocols share several key features. Both require state parties to criminalize 
the relevant conduct of traffickers or smugglers, to establish and implement 
domestic law enforcement mechanisms, and to cooperate with other states 
to strengthen international prevention and punishment of these activities. 
Both stipulate that the migrants themselves should not be subject to criminal 
prosecution because of their illegal entry. 

An interesting innovation is that both protocols require states parties to 
concretely address the root causes of vulnerability to trafficking and smuggling 
(see for example (Article 9(4) of the Trafficking Protocol and Article 15(3) of the 
Smuggling Protocol). 

Finally, neither protocol explicitly requires states to implement any particular 
immigration benefits for victims, to regularize or expand lawful access to their 
territory, or to address the chronic mismatch between supply and demand by 
increasing supply. 

However, the two protocols do differ in several key respects, particularly in the 
protections they afford migrants. The Trafficking Protocol addresses the need 
for protection of trafficked persons in some detail and provides for a broad 
range of protective measures. 
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Though the requirements are couched in optional rather than mandatory 
language, “each state shall consider implementing... in appropriate cases...” 
and “...shall endeavour to provide” — they establish a useful framework for 
intervention to enhance human rights protections for trafficked persons. 

Article 6(3) in particular requires states to consider “implementing measures 
to provide for the physical, psychological, and social recovery of victims of 
trafficking in persons.” This includes cooperation with NGOs; provision of 
housing, counselling, medical psychological, and material assistance; and 
employment and training opportunities. 

It even requires states to consider adopting legislation to enable trafficking 
victims to remain in their country “temporarily, or permanently, in appropriate 
cases” according to Article 7. If domestically enacted, adequately funded 
and energetically enforced, these measures would constitute significant 
benefits for trafficked persons. 

The Smuggling Protocol, by contrast, contains rather minimal reference to the 
protection needs of smuggled persons. The preamble to the protocol does set 
out “the need to provide migrants with humane treatment and full protection 
of their rights,” and expresses concern that “the smuggling of migrants can 
endanger the lives or security of the migrants involved.” 

This, combined with the prohibition on criminalization of migrants, articulates an 
important and useful international commitment to a basic level of protection. 
This is significant given the pervasive use of de facto punitive measures against 
smuggled migrants. 

The Smuggling Protocol also requires states to “ensure the safety and humane 
treatment of the persons on board” vessels that are searched (Article 9); and 
to implement their preexisting, absolute obligations under international law, to 
protect the right to life and the right not to be subjected to torture or to cruel, 
inhuman, or degrading treatment or punishment (Article 16(1)). 

States parties are also required to embark on a range of prevention measures 
(Article 15), including strengthening domestic information programs to increase 
public awareness of the dangers facing smuggled migrants and collaborating 
with other states to prevent migrant recruitment by criminal gangs. 

But there are no provisions regarding medical, psychological, or social recovery, 
which include help with housing, employment, and job training. States also 
are not obligated to collaborate with NGOs, or to provide temporary legal 
residency as in the Trafficking Protocol. Nor are the inclusive rights to non-
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discriminatory treatment derived from relevant international law included in 
the convention. 

Moreover, even the requirement to afford at-risk smuggled migrants protection 
is very heavily qualified: states should “take appropriate measures to afford 
migrants appropriate protection” against violence from smugglers and where 
their lives are endangered. But “appropriate” to whom and what? This clause 
undercuts the more robust protections afforded by the recently ratified 1990 
UN International Convention on the Protection of the Rights of All Migrant 
Workers and Members of Their Families. 

At the same time, the protocol explicitly endorses the possibility that states can 
detain smuggled migrants provided they are afforded the requisite consular 
access, and it requires states to remove smuggled migrants back to their home 
countries expeditiously. 

Thus, in terms of protections, migrants are better off being classified as trafficked 
than smuggled. However, the distinction in practice may obscure more than 
it illuminates. 

THE CONSENT/COERCION SEESAW 

First of all, the distinction between trafficking and smuggling is difficult to 
implement in practice. Rarely are there “pure” cases of one or the other. 
Children kidnapped without their parents’ consent and migrant workers lied to 
from the outset are at one end of the spectrum, while the opposite end includes 
completely transparent cross border transportation agreements where a fee is 
mutually agreed on and the relationship between transporter and transported 
ends once the border is crossed. 

The vast variety of migration strategies and circumstances defies easy 
categorization. At the point of departure and at multiple stages of the journey, 
it may well be unclear which category of irregular migration is at issue — 
trafficking or smuggling. 

And the most accurate classification may change over time. The available 
evidence suggests that most transported undocumented migrants consent in 
some way to an initial proposition to travel, but that, en route or on arrival in the 
destination country, circumstances frequently change. 

At what point should the decision about how to characterize the conduct be 
made? States tend to favour the point of departure as an indication of the 
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migrant’s “true intentions.” Rights advocates favour the time of arrival or stay 
as an indication of the migrant’s needs. Yet, the state’s perspective usually wins 
because it is very difficult for someone who was a sex worker prior to departure 
to ever claim successfully that she was trafficked, even when subjected to 
severe human rights violations. 

Second, the distinction depends on a flawed conception of human agency. 
It presupposes a hard and fast divide between two motivational states — 
consent and coercion. At first sight this is plausible. States and rights advocates 
want to distinguish agreements people enter into voluntarily from those they 
enter into as a result of coercion, because the latter are not real agreements 
and should not bind the coerced person. 

But the distinction between coercion and consent is complex. How should 
coercion be characterized? Does someone with a gun to their head consent 
to hand over their money when robbed? Most would say no. But does someone 
who sells his kidneys because his children are starving consent? 

Translated into the migration context, do persecution, destitution, and 
heartache from prolonged family separation constitute “guns” to the head? Are 
refugees “choosing” to avail themselves of the services of travel professionals 
to get false travel documents, cross unguarded borders, or create fictive 
identities — or are they “coerced”? 

The trafficking protocol defines coercion to include not only force (e.g., 
kidnapping) but also “the abuse of power or of a position of vulnerability.” 
The latter, however, is not defined, and it remains to be seen whether states 
and courts will interpret it as including extreme poverty. If they do, many cases 
currently considered instances of human smuggling will be brought under the 
Trafficking Protocol. If they do not, then the political point of expanding the 
concept of coercion beyond mere physical force, fraud, or deceit could be 
lost. 

A further complication arises in deciding how to characterise situations 
of “mutually advantageous exploitation,” a very common circumstance 
for smuggled migrants. The transporter benefits from his or her profit, the 
transportee benefits from gaining access to an employment opportunity, even 
if the smuggling fee is exploitative. 

Yet, many of the employment opportunities that smuggled migrants are keen 
to access constitute “forced labour” in international law terms—paradoxically, 
they are forced but chosen opportunities. Are these workers smuggled because 



58

Malaysian Journal on Human Rights

they surely consent, or are they trafficked because the exploitative offer is 
actually a threat? Not accepting means they lose the opportunity to find work. 

There is no question that smugglers take advantage of the migrants’ desperation 
or vulnerability. But are all exploitative offers coercive and is coercion always 
exploitative? The answer is no: hawkers selling tickets to the Olympics may 
charge exploitative prices, but they are certainly not coercive; conversely, a 
parent forcing a child to travel abroad to practise a foreign language before 
an examination is coercive but not exploitative. 

Therefore, just because the smuggler’s offer is exploitative does not necessarily 
mean the migrant is coerced. For that to be the case, states need an 
independent yardstick. If the migrant has no other acceptable options, then 
the exploitative offer becomes coercive. For instance, if the migrant would 
starve, or be unable to get medicine for a child unless he or she took up the 
offer, then the offer would be coercive. 

In these situations, the fact that the migrant consents to be smuggled (because 
the deal is mutually advantageous) does not alter the fact that it is coercive. 
The critical issue is to determine which alternatives are considered acceptable 
and which are not. 

The question of acceptable alternatives comes back to international norms, 
and to what philosopher Alan Wertheimer calls the “moral baseline.” In 
assessing what counts as coercive and what counts as consensual, states 
are forced to engage in moral decisions about what types of conduct are 
acceptable or permissible in a society and what are not. Slavery and slavery-
like work are clearly not acceptable. But what about destitution — lack of 
access to essential food, medicine, and shelter? 

This discussion applies to the distinction between smuggling and trafficking. If 
the person consents to be transported knowing what the working conditions 
abroad will be like, then, according to UN TOC, the person is smuggled — 
unless the consent was obtained by force, by undue influence, or “abuse of 
a position of vulnerability” because the person had no morally acceptable 
alternatives. 

But by this standard, many people who are now considered “smuggled” should 
fall within the category of trafficking victim, even though they have formally 
consented to travel and/or to engage in exploitative work in the destination 
state. 
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CONCLUSION 

From a human rights perspective, migration is an inherently risky activity. 
Despite the potential rewards and benefits, switching the familiar for the new, 
and the status of a national for that of a non-national or alien in a world in 
which the state is still the prime guarantor of rights entails material, social, and 
psychological challenges. 

These risks are heightened when combined with an irregular status. The UN 
TOC and its two protocols on trafficking and smuggling mark an important step 
forward in the battle against some of the most exploitative and dangerous 
situations that migrants can encounter. Although motivated primarily by law 
enforcement concerns, the protocols contain important protective measures, 
which, if implemented fully, could significantly advance the human rights of 
migrants. 

However, it is critical that these new provisions be read against the corpus of 
existing human rights law and labor standards that already exist to protect 
the rights of migrants (see related article) and that policymakers strike an 
appropriate balance between the security interests of states and the human 
security entitlements of migrants. 
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6

STRENGTHS AND WEAKNESSES OF 
THE PROTECTION MECHANISM AND 

SUPPORT SYSTEM FOR REINTEGRATION 
OF CHILDREN IN CONFLICT

WITH THE LAW

By James Nayagam *

INTRODUCTION

Children and crime has always been a sensitive subject. No one likes to think 
of a child as a perpetrator of crime nor can we tolerate or fully understand 
the apparatus that contributes to the formation of delinquency among youth. 
Historically, children were treated faultily, depending on their place within the 
structure of society and the family. Discipline and maltreatment for the sake of 
correcting astray children were imposed. Whippings, floggings, spankings and 
other forms of physical punishment have been the way of disciplining troubled 
children.

 Therefore, in dealing with juvenile delinquents, one must treat a juvenile as a 
person and should try to penetrate into the juvenile’s mind rather than keeping 
them behind the cold walls. For a juvenile who had committed a crime at a 
very tender age, the time spent in a cell will eventually mold his/her behaviour 
later in the future.

This paper would examine the present system in the light of the existence of 
the Article 40 of the Convention of the Rights of the Child which states that 
“a child in conflict with the law has the right to treatment which promotes 
the child’s sense of dignity and worth, takes into account the child’s age into 
account and his or hers reintegration into society”. The child is entitled to basic 

* Commissioner, Human Rights Commission of Malaysia. Formerly an Executive Director of Shelter 
Home for Children.
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guarantees as well as legal or other assistance for his or her defense. Judicial 
proceedings and institutional placements shall be avoided wherever possible.

DEFINITIONS OF CHILD

The (UN) Convention on the Rights of the Child 1989 defines children as:
“All human beings under the age of 18, unless the relevant National law 
recognizes an earlier age of majority”. (Article 1)

According to the rule 2.2(a) of the Standard Minimum Rules for the Administration 
of Juvenile Justice [Beijing Rules] (UN), 1985,

“A juvenile is a child or young person who, under, the respective legal systems, 
may be dealt with for an offence in a manner which is different from an adult”

In Malaysia there are number of statutes, which have the provisions on this 
issue. They are however; vary slightly from statute to the other as each of the 
statutes is meant for specific needs and purposes. The most relevant provision 
defining the word “child” is section 2 of the Malaysian Child Act 2001(Act 611), 
which states that a “child” is:

(a) a person under the age of eighteen years; and

(b) in relation to criminal proceedings, means a person who has attained 
the age of criminal responsibility as prescribed in section 82 of the Penal 
Code[Act 574].

 There are also provisions pertaining to this matter in the Evidence Act 1950 
and Age of Majority Act 1971(Act21).

From the above provisions, it can be said that anybody who is below eighteen 
years old will be treated differently from an adult, particularly in respect of 
procedure and punishment.

In criminal proceedings as mentioned in Child Act 2001, the age of criminal 
responsibility of a child is prescribed in section 82 of the  Penal Code[Act 574].

Malaysia, in following the CRC defines a child to be any person below 18 and 
by the time the Child Act 2001 was passed, there should no longer be any 
reference to the word ‘juvenile’ or ‘young offender’, both implying negative 
connotations. Nonetheless, such terminologies still exist in corresponding 
statute, namely the Criminal Procedure Code, which is applicable to children 
in the event of any lacuna in the Child Act 2001.
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AGE OF CRIMINAL RESPONSIBILITY

Age is a relatively unexplored topic in the theoretical literature on criminal 
responsibility. The term ‘criminal justice system’ describes the legal processes 
applied to those who commit an offence or fail to comply with the criminal 
law. ‘Juvenile justice’ is the term used to describe a criminal justice system 
developed for children. It covers a vast and complex range of issues from 
prevention through first contact with the police, judicial process, conditions of 
detention and social reintegration, and involves a wide range of actors.

The primary instrument guiding the development of juvenile justice is the United 
Nations Convention on the Rights of the Child (CRC of 1989, which has been 
ratified by every country in South Asia. State parties are obliged to give effect 
to the Convention by means of laws, policies and practices designed to further 
its goals. The CRC is complemented by relevant international standards such 
as the UN Guidelines for the Prevention of Juvenile Delinquency (the ‘Riyadh 
Guidelines’), the UN Standard Minimum Rules for the Administration of Juvenile 
Justice (the ‘Beijing Rules’) and the UN Rules for the Protection of Juveniles 
Deprived of their Liberty. Under these instruments, children should be treated 
by the justice system in a manner consistent with their rights, their inherent 
dignity as human beings and which takes into account their needs and targets 
their reform. The administration of juvenile justice should be directed towards 
their rehabilitation and reintegration into society and not their punishment.

Setting appropriate minimum age of criminal responsibility

In most countries, only those who are old enough to understand the significance 
of their behaviour can be brought before a juvenile court. Legislation in most 
countries limits the discretion of the court by establishing a lower age limit (the 
‘minimum age of criminal responsibility’), below which it has no competence 
to hold a child responsible for his or her conduct. The minimum age of criminal 
responsibility varies between countries. However, in most South Asian countries 
the low age of criminal responsibility remains a serious cause for concern. The 
Committee on the Rights of the Child has concluded that the minimum age of 
criminal responsibility at below 12 years is not internationally acceptable

Need to differentiate children in conflict with the law and children in need of 
protection

According to international standards, deprivation of liberty means placement 
in any kind of establishment - penal, correctional, educational or protective - 
from which a child cannot leave at will. It affects not only children who have 
been sentenced after being convicted but also children in need of protection. 
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It is used excessively in pretrial detention (including in police lock-ups), which 
may last many months. It is used abusively against vagrants or street children 
who have committed no criminal offence, and as welfare or re-educational 
measures on the decision of an administrative body without a judicial decision 
or review.

What is diversion?
Diversion means referring cases away from formal criminal justice proceedings 
towards community support to avoid the negative effects of being implicated 
in such proceedings. Diversionary measures can come into play at any stage 
- at the time of the arrest or immediately before the foreseen court hearing - 
either as a generally applicable procedure or on the decision of the police, 
prosecutor, court or similar body. The alternative to formal adjudication must 
be compatible with the rights of the child which preclude measures such as 
corporal punishment. Diversion may involve a restorative justice component.

Restorative justice is an approach that recognises how crime affects the victim, 
the community and the offender. Its primary focus is to repair the damage 
caused by the offence, to make reparation to the community and to the 
victim, and to return the offender to a productive place in the community. For 
justice to be truly restorative, the community, the victim and the offender must 
take active roles.

Although there is no clear international standard regarding the age at which 
criminal responsibility can be reasonably imputed to a child, Article 40.3.a 
of the CRC enjoins State Parties to establish ‘a minimum age below which 
children shall be presumed not to have the capacity to infringe the penal 
law.’ Beijing Rules further advise that “the beginning of that age shall not be 
fixed at too low an age level, bearing in mind the facts of emotional, mental 
and intellectual maturity.”  The Digest suggests that this at least provide 
some guidance on some grounds for deciding of the age: emphasising on 
‘findings of medical and psycho-social research rather than tradition or 
public demand.’  The Malaysian Penal Code stipulates 10 to be the age of 
attainment of criminal responsibility but children between 10 and below 12 
who have not shown sufficient maturity may be absolved from criminality as 
well.  The Evidence Act 1950 provides an additional protection for boys below 
13 where they are presumed to be incapable of committing the offence of 
rape. Children within these categories, if ‘arrested’ on ground of any particular 
omission or commission of any criminal acts should be dealt by the other arm 
of the Court for Children, that is in the issuance of any of the protective orders 
available under section 30. Alternatively, if the offence is petty, diversion, in a 
form of a caution from the police may be undertaken upon consultation with 
the family and social worker. Such procedure blends well within the principle 
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of ‘restorative justice’. On another extreme, should a child between 10 and 
12 be charged; he may invoke ‘infancy’ as a defence. In conclusion, children 
from 10 to 18 may be liable for any criminal charges in the Court for Children 
unless the offence is punishable with death whereupon the trial will then be 
conducted in the High Court. 

Children’s Court
Previously known as the Juvenile Court, a Court for Children was established 
under the Child Act 2001. Section 2 of the Act defines “Child” as a person 
under the age of eighteen years, and for the purposes of criminal proceedings, 
means a person who has attained the age of ten.

The Court shall consist of a magistrate and shall, as the case may require, be 
assisted by two advisors.

Proceedings

Only members and officers of the court and the children who are parties to the 
case including their parents or guardians are allowed to attend the hearing.

Sentence or Orders

If a child is found guilty of an offence, he shall not be imprisoned, but among 
others, may either be sent to an approved school or released on bail. For 
capital offences, the child shall be detained in prison at the pleasure of the 
Ruler.

Article 40 of Convention of the Rights of the Child (CRC)

Article 40
1. States Parties recognize the right of every child alleged as, accused of, 
or recognized as having infringed the penal law to be treated in a manner 
consistent with the promotion of the child’s sense of dignity and worth, which 
reinforces the child’s respect for the human rights and fundamental freedoms 
of others and which takes into account the child’s age and the desirability of 
promoting the child’s reintegration and the child’s assuming a constructive 
role in society.

2. To this end, and having regard to the relevant provisions of international 
instruments, States Parties shall, in particular, ensure that:

 (a)  No child shall be alleged as, be accused of, or recognized as 
having infringed the penal law by reason of acts or omissions that 
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were not prohibited by national or international law at the time 
they were committed;

 (b)  Every child alleged as or accused of having infringed the penal 
law has at least the following guarantees:

  (i) To be presumed innocent until proven guilty according to law;
  (ii) To be informed promptly and directly of the charges against 

him or her, and, if appropriate, through his or her parents 
or legal guardians, and to have legal or other appropriate 
assistance in the preparation and presentation of his or her 
defence;

  (iii) To have the matter determined without delay by a competent, 
independent and impartial authority or judicial body in a fair 
hearing according to law, in the presence of legal or other 
appropriate assistance and, unless it is considered not to be in 
the best interest of the child, in particular, taking into account 
his or her age or situation, his or her parents or legal guardians;

  (iv) Not to be compelled to give testimony or to confess guilt; to 
examine or have examined adverse witnesses and to obtain 
the participation and examination of witnesses on his or her 
behalf under conditions of equality;

  (v) If considered to have infringed the penal law, to have this 
decision and any measures imposed inconsequence thereof 
reviewed by a higher competent, independent and impartial 
authority or judicial body according to law;

  (vi) To have the free assistance of an interpreter if the child cannot 
understand or speak the language used;

  (vii) To have his or her privacy fully respected at all stages of the 
proceedings.

3. States Parties shall seek to promote the establishment of laws, procedures, 
authorities and institutions specifically applicable to children alleged as, 
accused of, or recognized as having infringed the penal law, and, in 
particular:

 (a)  The establishment of a minimum age below which children shall be 
presumed not to have the capacity to infringe the penal law;

 (b)  Whenever appropriate and desirable, measures for dealing with 
such children without resorting to judicial proceedings, providing 
that human rights and legal safeguards are fully respected.

4. A variety of dispositions, such as care, guidance and supervision orders; 
counselling; probation; foster care; education and vocational training 
programmes and other alternatives to institutional care shall be available 
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to ensure that children are dealt with in a manner appropriate to their well-
being and proportionate both to their circumstances and the offence.

The article makes mention of the requirements where it concerns institutional 
placements that it should safeguard the child’s legal and human rights. To 
rehabilitate or redeem the children to ensure their rights to development are 
not denied. The State parties are obligated to provide a variety of dispositions 
such as education, vocational training and alternatives to institutional care. 
To consider the role of the judiciary in dealing with cases involving children in 
conflict with the law. To consider the question, whether the present system is 
effective, taking into account that a Child’s Welfare is Paramount? According 
to restorative theory, justice is best served when the needs of victim, community, 
and offender are met and each is involved in the process to the greatest 
extent possible. An essential and important insight of the restorative approach 
is that the practices, programs, and processes that best address the needs of 
the victim and the community are often the same ones that ultimately serve 
the “best interest of the child.” According to advocates, the restorative justice 
perspective has the potential to elevate the status of reparative programs 
and practices and victim needs. Hence, the practical importance of the 
movement in juvenile justice toward a restorative justice framework and a 
“balanced” intervention model is that it appears to place the victim squarely 
within a restructured mission for juvenile justice (Bazemore and Umbreit 1995b). 

Malaysian Legislation

The principal Act governing protection of children is the Child Act 2001, which 
came into force on 1 August 2002. This Act consolidated three former Acts, 
namely, the Juvenile Courts Act 1947 (Act to establish the Juvenile Court and 
deal with child offenders); Child Protection Act 1991 (Act to provide care and 
protection to children) and Women and Girls’ Protection Act 1973 (Act to 
protect women and children exposed and involved in immoral vices). Children 
accordingly, regardless whether they are victims or offenders are all governed 
by a single Act. There are also other Acts and State Enactments governing 
other aspects of children, particularly in proceedings which are private in 
nature for instance in custody and adoption matters. The former govern the 
Non-Muslim population in Malaysia whereas Muslims are subject to the various 
Enactments of the respective States. This duality of application takes place 
owing to legal pluralism concept underlying multi-racial and multi-religious 
Malaysia. Accordingly, in matters of private interest, proceedings will either be 
conducted at the High Court (Non-Muslims) or the Syari’ah Court (Muslims) of 
various levels – Low, High and Appeal. Senior judges preside in High Court as 
opposed to Court for Children which is presided by a Magistrate.
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CURRENT STATUS OF JUVENILE CRIMINAL PROCEEDINGS IN 
MALAYSIA

Criminal proceedings involving children in the following categories are 
principally governed by the Child Act 2001.

i) Children beyond control 

 Unlike previous categories mentioned earlier, there is no definition 
accorded in the Act, or the previous repealed Acts for this particular 
category. Section 46(1) however provides that in the event any parent 
or guardian is unable to exercise proper control over the child then 
application may be made to the Court for Children for the State to assume 
control over the child. Such application would entail either committing 
the child to a custodial institution (an approved school, place of refuge, 
probation hostel or centre) or to place the child under the supervision of a 
probation officer. Experience from the implementation of similar provisions 
of previously repealed Acts indicate that being beyond control can be 
manifested by acts such as running away from home, involvement with 
drugs and/or being habitually disobedient and incorrigible. A more recent 
‘misbehaviour’ falling within the category of beyond control is that of 
motorbike racers or locally known as “Mat Rempit”. Anecdotal evidence 
indicates that this form of beyond control behaviour, committed usually 
by teenagers is becoming a common ground for parent/guardian seeking 
for a court order for alternative care for their offspring.

i) Child offenders

Clearly this refers to children who, in one way or the other have been 
charged with a criminal offence. This category will be dealt separately 
later owing to its nature being different from the previous ones.

Proceeding(s) involving children in all of the above categories are dealt with 
by the Court for Children.  There is no express provision in the Child Act 2001 
providing for separate representation of children in such proceedings.  Therefore 
in practice, should any dispute take place in categories (i) – (iii), the Protector 
(Social Services) would be seeking for a protection order from the Court and the 
parent or guardian may challenge such an order. It is respectfully submitted that 
such challenges from parents or guardian are not common in Malaysia, unlike 
in other western jurisdiction where care proceedings are frequently contested 
in courts. In any case, whether contested or otherwise, the child concerned 
is not represented by an independent advocate, presumably because the 
Protector is acting in his best interests. Whether the child’s views are sought or 
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otherwise would totally depend upon the Magistrate’s sole discretion as the 
Child Act 2001 is silent on this. What is legally sanctioned however is for the 
Court for Children to consider and take into account any report prepared by 
the Protector which –

“(a) shall contain such information as to the family background, general 
conduct, home surrounding, school record and medical history of a child as 
may enable the Court for Children to deal with the case in the best interests of 
the child; and

(b) may include any written report of a Social Welfare Officer, a registered 
medical practitioner or any other person whom the Court for Children thinks fit 
to provide a report on the child.”

Again, this stipulation does not amount to independent representation of the 
child as the officer in charge of preparing such report is technically the same 
party requesting for a particular protective order from the Court.

In cases under category (i), namely, the ‘beyond control child,’ it is the parent 
or guardian who would be seeking for a court order as against the child and 
the Court is considering the application shall immediately inquire into the 
circumstances of the child’s case and shall direct the probation officer to 
submit a probation report to the Court to determine the type of order that 
should be made against the child. Similarly as in the other categories discussed 
above there is no provision for separate representation of the child before the 
Court. The child’s views may of course be inquired and duly considered by 
the Court but again, this does not provide a separate representation by an 
independent advocate promoting the child’s best interests.

Representation of children in criminal proceedings is similar to that of adults, 
namely, being highly dependent on the financial competency of the parent/
guardian in providing such service. Where the child comes from a higher 
income bracket family, then the likelihood of representation is greater. In reality, 
as juvenile delinquency takes place more rampantly among lower income 
families, the chances of being legally represented are slim. On a brighter note, 
Government’s Legal Aid Bureau may be sought by those under 21 but they 
would only qualify for legal aid if their guardians or nearest kin have an annual 
income of less than RM25, 000 a year. People in this category need to pay a 
minimal registration fee of only RM2. But again, this service is limited to minor 
criminal offences such as theft, dishonestly obtaining stolen property or, as 
one relatively recent high-profile case of a child dodging the call for National 
Service and was sentenced to imprisonment as he was too poor to pay the 
fine.  In addition to this Government funded service, the Bar Council does offer 



69

Strengths and Weaknesses of the Protection Mechanism and Support System
for Reintegration of Children in Conflict with the Law

free legal aid but application is limited due to scarcity in manpower. Criminal 
process involving children takes place in three distinctive stages, namely, pre-
trial, trial and post-trial.

a. Arrest and Pre-Trial Process

It is during the process of arrest and the immediate possible detention in police 
custody that may predispose the child to possible harm or torture. Few incidents 
that took place recently bear testimony to this.

To consider as to who and how the child is handled when taken into custody.

Case 1: Ahmad aged 15 years, presently detained in the Kajang Prison for the 
offence of in possession of stolen goods (Sect 411 KK – simpan barang curi).
The question is why a child is being kept in the prison- meant for adult prisoners. 
Certainly the factors leading to the child being detained in a prison have to 
be considered.

Case 2: – Ah Meng (not his real name) – 16, years old. Comes from Malacca. 
Both his parents are divorced. He himself is a school dropout. He came to 
Kuala Lumpur in search of work. He ended up selling pirated VCDs at the 
pasar malam (night market) in Cheras. One night there was a raid and he was 
arrested by the police. He thought that his boss would bail him out. But sadly 
the boss absconded. Ah Meng had to spend 6 spent months in the Kajang 
prison awaiting trial. A letter was written by SHELTER to the magistrate in Putra 
Jaya. The magistrate in turn expressed deep concern over the delay and went 
ahead to hear the case and Ah Meng was released from prison that day. 
When we collected Ah Meng that day, he had no money and no change of 
clothes. He didn’t have a place to go to for the night.

Case 3: – Jeffery, 18 years old – came from Sabah to Kuala Lumpur to look for 
work. He had been working in KL for about 2 years. One day he was questioned 
by the police and was further detained for not carrying his My Card. He was 
then remanded for 6 months in the Kajang prison awaiting trial. During this 
times Shelter made numerous attempts to have his case heard but there was 
no response from persons concerned and the court kept postponing his case 
as the police had not completed their investigation. His case was highlighted 
in the local press and an appeal was made to the courts. Jeffery’s case was 
finally heard and he was released.

Case 4: – Hassan – 16, years old sent a prank ransom via an sms threat to a 
family of a kidnapped child. He was arrested and kept in the Kajang prison for 
a period of 5 months. He was stopped from attending school and therefore  
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was unable to complete his schooling.

Firstly upon arrest, the child was probably detained in the police station and 
could have been kept in the police lock up as there is yet a child friendly lock 
up facility available. 

The parents would have been informed. The child is then produced before a 
magistrate who is assisted by 2 court advisors. The child is sent to the Kajang 
Prison to await the date of trial. Usually bail is set at RM1000 but the parents are 
too poor to post bail.It is interesting to note of the absence of the officer from 
the Department of Social Welfare.In the present system the welfare officer is 
only required to be  in court to present the report just before sentencing. There 
is no law in place as to state how long a child may be detained in prison. The 
child is at the mercy of the court and has to endure the various postponements 
of the court hearing. The question arises as to how a magistrate being assisted 
by 2 advisors could have sent a child to be detained in prison even before the 
child has been convicted?

In prison the child is first detained in the camp with very basic limited facilities. 
After a period of time the child is then transferred to the main block where the 
cells meant for adult prisoners with bars all around are converted to dormitories 
and class rooms. In the prison the child is allowed to mix with older prisoners 
who are between 19 – 20 years of age. Skin disease is rampant due to common 
sharing of items. It is of concern to note that the child is able to mix freely with 
those who have committed major crimes, even though the child himself has 
not harmed anyone physically. Children are being tried as adults in the general 
criminal justice system and are subject to the same punishments as adults. 
Children are also held for months in jails before they are tried. There, they may 
be denied access to education and adequate opportunity to exercise.

The prison wardens maintain discipline and order in the prison but lack the 
needed knowledge of handling child offenders. The present system does not 
seem to take into account various issues such as the mental health of the child. 
As such there is no provision for resident psychologists and social workers as is 
in other countries. The parents are allowed to visit the child but it is done the 
same manner as for adults in that there is a thick glass partition and parents 
are able to speak to the child via an intercom. Parents cannot pass any item 
to the child. Instead items such as toiletries will have be purchased at the prison 
counter and the items will later be handed to the child.

What about when the boy is finally released from prison? The present situation 
suggests that the child has limited or no choice left in life. Firstly the child carries 
with him a stigma that he has been in prison. He would be the talk of the 
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neighbourhood.Lacking skills he would not be able to get a decent job. With 
such a background and due to the long period in detention going back to 
school is out of the question. In most cases the child returns to his friends to see 
acceptance and support as the present system does not have a proper follow 
up process upon release.

b. Trial Process

Section 90(1-18) of the Child Act 2001 provides comprehensive trial procedure 
in respect to children. It is submitted that by conforming to both the letter and 
spirit of these provisions would be adequate in safeguarding the interests of 
children in court. 

Problems in trial process normally centre on administration rather than legal. 
For example, although provisions are in place mandating for the Court for 
Children to sit in a different building or room from that of normal sittings for the 
purpose of separating child ‘offenders’ from adults, currently it is difficult to 
comply due to infrastructure limitations. It is only in Kuala Lumpur the capital 
city that a room has been exclusively consigned as the Court for Children. In 
other states, the Court for Children sits on one specially allotted day and on 
other days this same room is used as an adult Magistrate Court. The setback to 
this situation is that the spirit of the Court for Children which is geared towards 
rehabilitative over and above punitive cannot be effectively discharged as 
the room is ‘shared.’ Secondly, the same Magistrate operates in both Courts 
thus implying that she is not a special adjudicator in cases involving children as 
most days of the week she is effectively a Magistrate manning adult offences! 
It is suggested that Malaysia ought to move along the practice in most other 
developed jurisdiction, notably New Zealand and Australia where in both of 
these legal systems, only an experienced barrister of a minimum of 16 years 
of practice in family law will be appointed to become the judge for the Youth 
Court or Family Court for obvious reasons.

c. Post-Trial

There is a variety of orders which may be ordered on a child upon the finding 
of guilt. Section 91 outlines these orders, ranging from the most lenient, namely, 
admonish and discharge; execution of bond on good behaviour; a fit person 
order; issuance of fine; probation order; sending the child to an approved school 
of if older, to Henry Gurney School (a rehabilitative institution); whipping of not 
more than 10 strokes of light cane and if above 14, a sentence of imprisonment 
of period allowed by the Sessions Court. The latter two infringe Article 37 as 
it amounts to degrading treatment. It is submitted that in-depth studies are 
warranted to look into the various types of disposal of cases and to gauge 
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the effectiveness in rehabilitating and reforming children. Representation of 
children is particularly warranted at this stage as in most cases, children opt to 
plead guilty rather than to claim for trial and it takes a legally qualified person 
to properly adduce mitigating factors to be considered by the Magistrate. 
Currently, the Bar Council provide some assistance at this stage by allowing 
law graduates undergoing their pupilage (legal internship) to prepare for 
their mitigating pleas and this goes some way in ensuring the voices of child 
offenders are heard prior to the case being finally disposed.

The weakness of the present system may be summarized as follows:-

•	 That the child kept in an adult prison facility may suffer permanent 
psychological damage.

•	 That there is no proper case management where it involves a child in 
conflict with the law. It is proposed that the officer of The Department of 
Social Welfare be present at first reporting of the offence in the police 
station.

•	 That there is no legal representation made available to the child and 
the child’s right to be heard nor is there a system in place to assist the 
child to testify in court. Instead the child is transported to court in a 
prison vehicle accompanied by prison wardens.

•	 The present situation suggests that the whole system has to be 
revamped. It appears that the interest and well being of the children is 
neglected. We must bear in mind that a child cannot be punished as 
an adult but rather a child needs rehabilitation so as to be developed 
into a useful citizen in society. That most of the children dropped out of 
school as they were slow learners and had learning disabilities and as 
a means of survival got involved in juvenile crime. Educators, parents 
and law enforcement personnel recognize the link between learning 
disabilities and juvenile delinquency and “suggest that the critical 
concern must be with identifying learning disabled delinquents so that 
appropriate remediation can be offered” (Wilgosh and Paitich, 2001, 
p. 278).  That they are mostly victims of dysfunctional families where 
there was lack of love and affection and probably the child himself 
was a victim of child abuse.

We always will have the hope that the system will be put right for the sake of 
the children. The incarceration of children is a matter of grave concern not 
only because liberty is a fundamental human right but because incarceration 
has inherent risks to the physical and mental integrity of children and may 
expose them to negative influences rather than promoting their rehabilitation. 
The harm that children suffer as a consequence of incarceration may be 
permanent. (Amnesty Int. 2007)
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Recommendations

State and local governments should review their legislation, policies and 
practices to ensure that children who are accused or convicted of violating 
the law are not deprived of their liberty except as a last resort. In particular, all 
authorities should:

•	 Undertake periodic reviews to assess whether children are being placed 
in custody only when no alternative is appropriate; if the reviews find 
cases where alternatives were appropriate, authorities should take 
action to change the policies or practices that cause the excessive 
use of incarceration;

•	 Provide an adequate range and number of community-based 
detention and correctional programs;

•	 Provide adequate mental health services in the community so that 
children whose violation of the law is a reflection of significant mental 
health problems can be treated in therapeutic rather than correctional 
environments. 

Conclusion

The juvenile justice system is separate and different from the adult criminal 
justice system. Adults are held fully responsible for their behaviour. They can be 
arrested, charged with a specific crime, tried before a jury of their peers, found 
guilty or not guilty, and, if found guilty, sentenced according to the seriousness 
of the crime and the interest of the state. Young people are treated differently, 
having many, but not all, the rights of adults. Juveniles are not arrested, but 
rather are taken into temporary custody. Juveniles have no right to a trial by 
jury but instead are subject to a hearing before a judge, at which time the 
juvenile may be adjudicated as undisciplined or delinquent.

The judge’s decision on the disposition (or sentence) is based on meeting the 
juvenile’s needs and interests and the interests of the state. The court attempts 
to do what is best for the juvenile to help make sure he/she is not brought into 
the juvenile justice system again or the adult system later. (Youth Rights and 
Responsibilities-Kenneth 2008)

Juvenile justice systems should as a matter of course assess children to 
determine whether they should receive specialized care and rather than be 
placed in a detention or correctional facility.
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APPENDIX
SIGNIFICANCE FINDINGS OF A SURVEY CONDUCTED IN KAJANG PRISON

A total number of 150 young prisoners took part in the study.  They were divided 
into the control and experimental groups.  The experimental group comprised 
the Kajang Prison. The age range from 15-20 years.  The average age of the 
young prisoner is 18 years old.  The youngest being 15 and the oldest being 20 
years old.  Most of the juvenile offenders interviewed came from an unstable 
family background. Considering that most of these prisoners served some 
months awaiting trial, it becomes clearer that they were younger at the time 
of committing their offence and when they were formally removed from their 
families and communities.

1. Family Structure

Frequency Percent

Died 5 3.3

Divorced 19 12.7

Living Together 78 52.0

Separated 48 32.0

Total 150 100.0

2. Location of offences committed

The study shows that more of the offences may have been committed in urban 
areas.  The significant note is on the major crimes. The drug related offences 
numbered 22 in urban area and 9 in rural areas.  The number ranks higher in 
urban area as compared to 4 in rural areas.

The most common offences committed in the urban areas are robbery 
(12 cases) and theft (30 cases).
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3. Figures & Percentage of Offences

In examining the offences it is observed that the young prisoners are remanded 
for a range of offences ranging from property crime such as theft, shoplifting, 
to serious crimes such as murder, rape and robbery.  Amongst the 150 young 
prisoners 24 (16.0%) are remanded for murder, 17 persons for rape (11.3%), 
armed robbery 25 (16.7%), kidnap 3 (2.0%), injury to persons to persons 2 (1.3%) 
and outraging modesty 1 (0.7%).

The majority of the offences were theft including 47 persons (31.3%), followed 
by drug related offences 31 (20.7%)

4. Types of Offences

Comparison of the age group and the categories of crime committed by 
remand juveniles.
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Cases according to the Court

 Frequency Percent Valid Percent Cumulative 
Percent

Valid TMR 96 64.0 64.0 64.0

 TMS 24 16.0 16.0 80.0

 TMT 30 20.0 20.0 100.0

 Total 150 100.0 100.0  

TMR – Magistrate Court
TMS – Session Court.
TMT – High Court

The study shows that most persons are changed in the Magistrates Court, 
with 96 persons (64%) will have their case hear in this court.  If they are below 
the age of 18 years then the case will be heard in the same court except that 
the court room will be cleared and the hearing will now be called a Court for 
Children.

Thirty persons (20%) are charged in the High Court. The cases are serious 
crimes such as murder and are where the Child Act has no jurisdiction. The 
young person is trial as an adult.

The study also shows that 24 persons (16%) are charged in the Session Courts.  
The penalty may be higher than the other Courts.
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5. Remand Juveniles by Family Income Level

Total Income Per Month Total Percentage

Below RM 500.00 Nil. Nil
RM 500 – RM 749.00 66 44%
RM 750.00 – 999.00 22 14.7%

RM 1000.00 – RM 1499.00 38 25.4%
RM 1500.00 – RM 1999.00 9 6.0%

RM 2000 – RM 2999.00 14 9.3%
RM 8000 and above 1 0.7%

The study reveals that 66 persons or 44% came from families where the income 
per month is below RM750.00.  A total of 38 persons or 25.4% had family earning 
below RM1500.00.  The salary shows that 22 persons or 14.7% of their family 
are earning below RM1500.00.  Except for 1 person whose family income is 
RM8000.00 and above.

The study shows that a good number i.e. 104 persons income is low and this 
signifies the majority of the young prisoners are from poor families, and only 
1 person who can be considered coming from a well to do family.

6. Siblings
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The study reveals that at least 32 persons have 6 siblings, which makes about 
21.3%, 27 persons have 4 siblings (18.0%),  and 23 person (15.3%) have 5 siblings.  
This is followed by 16 persons or 10.7% who have 7 siblings, and there is one 
person who has 16 siblings.

7. Education

The study reveals that 50 respondents or 33.3% studied up to UPSR level. The 
next group of respondents of 19 persons studied up to PMR level (19.3%) and 
sat for the exam.  Another 18 persons attended school Form 1 till Form 2 (12%), 
15 persons went up to Form 5 (10%) and sat for the SPM exam.

The study shows that 122 persons have only lower secondary school education.  
It is of concern as to their worth in obtaining any form of gainful employment 
outside.  The study reveals only 4 boys have gone beyond basic school 
education.  This is a significant result as to show to us why they got involved 
in criminal activities.  That there is a relationship between the offence and a 
person having lower qualification.  It appears to a rare occasion where some 
one with tertiary education would be involved in crime.  As the study shows a 
minimal of only 1 person who is in college having detained for a crime and 1 
person with diploma qualification and 1 person with vocational training.
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7

2011 MALAYSIAN HUMAN RIGHTS 
REPORTS: THE KEY ISSUES * 

Compelling calls for reform incorporating human rights were heard from many 
sections of civil society over the year, both from citizens at home and abroad. 
On the eve of Malaysia Day, the Prime Minister delivered a historic commitment 
to repeal or amend specific laws that have long been deemed oppressive of 
human rights. 

Nonetheless, many groups and individuals have continued to bring pressing 
human rights issues to the Government’s attention on their own and through 
the Commission.

The issues, which have also attracted attention in the international media 
and social media, mainly involve freedom of assembly, preventive detention, 
freedom of expression, freedom of religion and the rights of vulnerable groups.

1. FREEDOM OF ASSEMBLY

The fundamental liberty to assemble peacefully and express concerns and 
opinions is an essential element of democracy as guaranteed by Article 10(1)
(b) of the Federal Constitution and as enshrined in Article 20 of the Universal 
Declaration of Human Rights (UDHR). The Commission welcomes the repeal 
of Sections 27, 27A, and 27B of the Police Act 1967 and the enactment of the 
Peaceful Assembly Act 2011, insofar as it does away with the requirement to seek 
the permission of the police to hold public assemblies. However, it is concerned 
that new provisions now give the police discretion to impose conditions, which 
could potentially undermine the right of the public to organise or participate 
in peaceful assemblies. 

* Published under the topic “Key Issues” in The Human Rights Commission of Malaysia 2011 Annual 
Report. 
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During the passage of the Bill through Parliament, amendments were made 
with regard to the period of notification to organise an assembly. Nevertheless, 
the Commission urges the Government to review the Act through meaningful 
public consultation to ensure that its provisions comply with the human rights 
principle that guarantees freedom of assembly.

In the interim, the Commission calls on the police to facilitate the exercise of 
the right to assemble in an orderly and peaceful manner. At the same time, 
the Commission urges all parties to exercise their rights responsibly in ensuring 
peace and the safety of all involved; importantly, the rights of others who are 
indirectly affected should also be respected and protected.

2. REVIEW OF PREVENTIVE DETENTION LEGISLATION

In line with its previous calls for repeal of all preventive detention legislation, 
the Commission welcomes the Government’s decision to annul the existing 
Proclamations of Emergency, and to repeal the Internal Security Act 1960 
(ISA), the Banishment Act 1959 and the Restricted Residence Act 1933. This will 
enhance the protection and promotion of human rights.

While the Banishment Act 1959 and the Restricted Residence Act 1933 have 
been repealed as promised, the Commission is deeply concerned over two 
subsequent developments; the first being the detention of 13 suspected 
militants under the ISA; and the second, the statement by the de facto Law 
Minister that legislation to replace the ISA will still enable detention without trial, 
albeit for a shorter period. These developments have elicited criticism in various 
quarters including Human Rights Watch, which has called on the Government 
“to demonstrate its intent to end unlawful detention and immediately revoke 
the abusive laws and release or fairly prosecute those being held in preventive 
detention”.

The Commission recognises that the authorities have a duty to maintain public 
safety and national security. However, this should not extend to use of laws 
which allow for detention without trial. The Commission urges the Government 
to give due consideration to its recommendations in its Report The Review of 
the Internal Security Act 1960. A tough stand should be taken on threats to 
public safety and national security, but without undermining fundamental 
human rights principles. 

The Commission also urges the authorities to release all those detained under 
the ISA and to accord them their right to an open trial with legal representation.
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3. FREEDOM OF EXPRESSION AND RIGHT TO INFORMATION

Restrictive laws such as the Printing Presses and Publications Act 1984 (PPPA) 
have curtailed freedom of expression. In line with the changing socio-political 
landscape, however, the Government has announced that media censorship 
policies will be reviewed and has pledged to amend the licensing requirement 
in the PPPA.

Reforms in this area should not be restricted to addressing procedural matters 
in licence renewals; these should extend to lifting restrictions on freedom of 
expression and a review of other laws such as the Official Secrets Act 1972 and 
the Sedition Act 1948. This would help ensure that the media can carry out its 
functions and responsibilities without fear or favour, and to assist in highlighting 
human rights violations and injustices. In order to ensure transparency, 
accountability and proper checks and balances, the Commission reiterates 
its stand that laws affecting the duties of the media must be reviewed and 
the right to equal access of information must be safeguarded as provided by 
Article 10 of the Federal Constitution and Article 19 of the UDHR.

4. LAW ENFORCEMENT

Allegations of police inaction in investigating reports, the use of excessive force 
during interrogations, and abuse of remand procedures were among the main 
complaints received during the year. The Commission therefore recommends 
that closed-circuit television cameras be installed in every interrogation 
room; that every detainee be examined before and after an interrogation 
session by a medical doctor; and that every report against police officers 
be investigated by personnel from Bukit Aman or the state police contingent 
headquarters to avoid the perception of bias. The Commission reiterates its call 
for the establishment of an independent body or a monitoring mechanism, 
such as the Independent Police Complaints and Misconduct Commission, to 
strengthen public confidence in the operations of the police force.

5. RIGHTS OF VULNERABLE GROUPS

Women and Children 

The Commission is concerned about the exploitation of children at a religious 
school in Kedah, who have been used to collect donations. This contravenes 
Article 32 of the Convention on the Rights of the Child (CRC) and breaches 
provisions in law that protect children, including Section 2(1) of the Children 



86

Malaysian Journal on Human Rights

and Young Persons (Employment) Act 1966 and Section 32 of the Child Act 
2001. The Commission, on visiting the school together with representatives of 
the Kedah Social Welfare Department, Education Department, Islamic Affairs 
Department and Department of Islamic Development, advised the school 
management to comply with the laws, especially Section 32 of the Child 
Act 2001. It has also written to the Ministry of Women, Family and Community 
Development about the situation to recommend that strict action be taken to 
ensure that the children are not exploited.

The Commission is also monitoring the implementation of the CRC and the 
Convention on the Elimination of All Forms of Discrimination Against Women 
(CEDAW). It is also striving for removal of the Government’s remaining 
reservations to Articles in both treaties, as well as accession to their Optional 
Protocols.

In addition, the Commission is monitoring the status of gender equality to 
ensure that this is in line with the rights-based framework set out in CEDAW. It is 
also in the midst of preparing an independent CEDAW report for submission to 
the United Nations in 2012.

Indigenous Peoples

The Commission has completed public consultation sessions for its National 
Inquiry (NI) into the Land Rights of the Indigenous Peoples in Malaysia. The 
purpose was to gather information on areas of conflict and related evidence, 
as well as applicable laws, procedures and policies relating to indigenous land. 
Written submissions have also been accepted. The Commission is examining the 
cases and identifying the witnesses to be called during the public hearings that 
are scheduled to start in January 2012. The NI process is set to be completed 
by July 2012.

Many indigenous communities in the Peninsula have issues with the 
Government’s proposal to amend the Aboriginal Peoples Act 1954 for 
the purpose of implementing the Land Ownership Policy. Mainly, they 
are not satisfied with the consultation process and many of the proposed 
amendments. The Commission has appealed to the Ministry of Rural and 
Regional Development to delay tabling the proposed amendments until the 
completion of the NI process. 

Other issues which the Commission has taken up, and for which 
recommendations have been made to the Federal and State Governments, 
include recognition of indigenous peoples’ education, and economic and 
legal systems.
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Persons with Disabilities (PWDs)

Persons with Disabilities (PWDs) continue to experience hardship and neglect 
in the planning and provision of public amenities, which has led to denial, or 
limited means, of access to public areas. Additionally, they have insufficient 
support services to enable inclusive education; as well as face discrimination 
in developing their careers or accessing job opportunities. 

Although Malaysia has ratified the Convention on the Rights of Persons with 
Disabilities, it has also expressed reservations to certain articles. The Commission 
urges the Government to fulfil its obligations by ensuring that PWDs enjoy their 
inherent right to life, absence of discrimination, equal rights, access to justice, 
and participation in political life. PWDs are entitled to exercise their civil, 
political, social, economic and cultural rights on an equal basis with others.

Sexual Minority Groups

The Commission is concerned by the ill-treatment, discrimination, bullying, 
humiliation and intimidation of the sexual minority groups. Some sections of 
the media have sensationalised issues involving the groups, displaying lack of 
sensitivity and respect for them. The Commission stands firm that the sexual 
minority groups’ rights and fundamental liberties must be upheld and respected 
at all times. They are entitled to enjoy their human rights like all human beings. 
Brutality and violation of their rights cannot be justified.

Migrant Workers, Asylum Seekers and Refugees 

(i) Rights of migrant workers 
Most of the complaints that the Commission received with regard to migrant 
workers were about incomplete or irregular payment of wages, lack of 
compensation for accidents at work and delays in renewal of work permits. 
The Commission relayed the complaints to the relevant agencies and has 
monitored the cases to ensure that action is taken. As for delays in the renewal 
of work permits, the Commission has recommended that the Immigration 
Department should expedite the process to avoid potential harassment and 
arrest of migrant workers. 

The Government’s latest amnesty programme for migrant workers, carried out 
during the year, was aimed at deriving the actual number of irregular migrant 
workers in Malaysia and issuing them with documents for work or returning 
them to their countries of origin at their own cost and without penalty. The 
Commission welcomes the programme as it will provide those retained with 
fair and responsible work and appropriate protection under the law to ensure 
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that they are not exploited. The Commission urges the Government to ensure 
that there is no attempt to exert further control over migrant workers and to 
also ensure that they are treated fairly. It is hoped that the Anti-Trafficking in 
Persons and Anti-Smuggling of Migrants Act 2007 will protect migrant workers 
from being exploited by irresponsible parties.

(ii) Rights of asylum seekers and refugees 
Malaysia is not a party to the UN Convention Relating to the Status of Refugees 
1951 (1951 Convention) and the 1967 Optional Protocol. There are no laws 
governing asylum seekers and refugees in Malaysia and their rights are limited 
in terms of access to formal education, employment and healthcare services. 
In this regard, the Commission reiterates that Malaysia, as a member of the 
United Nations and the Human Rights Council, is obligated to protect and 
assist asylum seekers and refugees, even though it has not acceded to the 
1951 Convention. 

The swap deal on asylum seekers and refugees between the Malaysian and 
Australian Governments in July created a public outcry among human rights 
activists and NGOs in both countries, mainly due to the negative perception 
of Malaysia’s treatment of these vulnerable groups. Furthermore, Malaysia is 
not a party to the 1951 Convention. Subsequently, the Australian High Court 
issued an injunction against the agreement, but the Australian Government 
has announced that it is making attempts to pursue the agreement. The 
Commission recommends that, should the agreement be implemented, the 
human rights of the asylum seekers and the refugees must be guaranteed. 

The Commission commends the Government for initiating the registration 
progamme between the United Nations High Commissioner for Refugees and 
Malaysia, as this could pave the way for recognition of the status of refugees 
and asylum seekers. This may also be considered a major step toward accession 
to the 1951 Convention. 

6. UNIVERSITIES AND UNIVERSITY COLLEGES ACT 1971 (UUCA)

While the Commission welcomes the Government’s move to amend Section 
15 of the UUCA, it also recommends that other provisions be reviewed to allow 
university students to enjoy more freedom and rights as guaranteed by Article 
10(1) of the Federal Constitution and as enshrined in Articles 19-21 of the UDHR. 

In particular, the Commission recommends amending Sections 15(5)(a), 5D(1), 
16C(2) and 16B(3B). These provisions violate the freedom of association, the 
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freedom of expression, the right to a fair hearing, the right to legal representation 
of one’s own choice, and the right to education. 

The Commission welcomes the Court of Appeal’s decision which declared 
Section 15(5)(a) of the UUCA to be unconstitutional and in violation of freedom 
of expression. The Commission urges the Government to reconsider its plan to 
appeal the decision.

7. THE COMMISSION’S ROLE IN COURT 

The Commission held watching briefs in two court cases, Low Swee Siong v Tan 
Siew Siew with regard to child’s rights; and Noorfadilla binti Saikin v Chayed bin 
Basirun and 5 others involving women’s rights. The Commission’s submissions to 
the court were based on the CRC and CEDAW respectively. It looks forward 
to further involvement in court cases involving human rights. The Commission is 
also moving toward promoting human rights to the judiciary, in the belief that 
judges have a key role in upholding and protecting such rights. 

8. DEATH PENALTY

The Commission’s efforts to strengthen its call for abolition of the death penalty 
included co-organising a public seminar with a European Union delegation to 
Malaysia and the Bar Council, holding a discussion with Members of Parliament 
and creating awareness through media interviews. 

Pending a decision, the Commission recommends that the Government 
considers a moratorium on the death sentence or commuting it to life 
imprisonment, especially for those who have been on death row for more than 
five years. In addition, the Commission calls on the Government to consider 
adopting the International Standard Minimum Rules for Treatment of Prisoners, 
to ensure the well-being of those on death row as well as all other prisoners.

9. FREEDOM OF RELIGION 

On several occasions during the year, individuals who subscribe to the Shiah 
school of Islam claimed that the authorities in the State of Selangor had 
harassed them at gatherings at which religious talks were given. While the 
Commission notes the sensitivity surrounding the issue, it is of the view that the 
right to religion is for all, regardless of differences in beliefs, and that everyone 
has freedom to profess their faith. In an effort to mediate over the issue from 
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a human rights perspective, the Commission had initiated discussions with the 
Selangor Islamic Affairs Department, the Department of Islamic Development 
and other religious authorities and figures. At the time of writing, the discussions 
were still in progress.

10. BUSINESS AND HUMAN RIGHTS

Business operations and activities can have a negative impact on human 
rights. For example, when corporations encroach into native customary land 
to carry out commercial activities, they may displace indigenous communities, 
curb access to native sources of livelihood, or pollute water resources.

Other human rights at the work place involve health and safety issues, freedom 
to form associations and unions, freedom from discrimination and protection 
from sexual harassment. All these have given rise to debate on the roles and 
responsibilities of business actors in the promotion and protection of human 
rights. 

The Commission has therefore embarked on disseminating information on the 
‘Protect, Respect and Remedy Framework’, consisting of guiding principles 
on business and human rights that were endorsed by the UN Human Rights 
Council, with the aim of creating awareness for the respect of human rights. 

The Commission has engaged the business community on their roles and 
responsibilities and urged it to strengthen corporate social responsibility by 
integrating human rights principles into their activities. The sector is further 
encouraged to minimise and remedy infringements of human rights by 
developing proper guidelines or a code of best practices to protect workers 
and other parties affected by business activities.

11. UNIVERSAL PERIODIC REVIEW (UPR)

With Malaysia approaching its next review of the UPR, it is incumbent upon the 
Government to ensure speedy implementation of all the Recommendations it 
adopted in 2009. The Commission has established a UPR Follow-up Committee 
to facilitate consultations with key stakeholders and to acquire status updates 
of implementation by the relevant agencies. By disseminating information on 
the UPR process and outcomes to stakeholders, the Committee aims to raise 
awareness of the importance of this mechanism in improving human rights 
standards. The Commission hopes that the numerous reforms promised by the 
Government will materialise and that tangible changes will be recorded. 
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The Commission submitted its UPR Interim Report and presented an oral 
statement to the 18th session of the Human Rights Council (HRC) in September. 
The Commission’s efforts with regard to the UPR Follow-up were well received 
by international human rights bodies and organisations.

12. RATIFICATION OF CORE INTERNATIONAL HUMAN RIGHTS  
 INSTRUMENTS

Malaysia has acceded to three international human rights conventions to 
date, albeit with reservations. It is noted, however, that there has not been 
any real move to ratify or accede to the other six international instruments. 
The Commission will continue to press the Government to ratify these, to 
demonstrate commitment toward eradicating poverty, protecting socio-
economic rights, enhancing human dignity and promoting the civil and 
political rights of citizens. 

The Government should also accede to the Rome Statute of the International 
Criminal Court without delay, to end impunity for crimes against humanity, 
genocide and war crimes. Accession would be in line with Malaysia’s 
participation in the HRC. Upon accession, progressive work can be undertaken 
to bring domestic legislation into compliance with the requirements of the 
Rome Statute.

13. NATIONAL HUMAN RIGHTS ACTION PLAN (NHRAP)

The Commission is pleased with the positive steps taken by the Government to 
develop a NHRAP to improve the promotion and protection of human rights. 
The Commission will play a significant role in drafting the NHRAP, as well as 
in monitoring its implementation. It is noted that the features of an effective 
NHRAP are transparent and participatory planning, comprehensiveness of the 
baseline human rights study underlying the plan, realistic priorities and action-
oriented planning, clear success criteria and strong participatory mechanisms 
for monitoring and evaluation and adequate commitment of resources. 

The Commission appreciates the Government’s initiative in engaging it at 
the preparatory stage and hopes that this relationship will be strengthened 
through regular consultations and engagements. The Commission will work 
closely with the focal agency for the NHRAP, the Legal Affairs Division of the 
Prime Minister’s Department. The Commission hopes that the Government will 
consider incorporating the recommendations derived from the UPR and treaty 
bodies’ sessions on Malaysia into the NHRAP.
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14. PARLIAMENTARY DEBATE ON THE COMMISSION’S ANNUAL  
 REPORT

Since its establishment, the Commission has been submitting its Annual Report 
to Parliament at the first sitting for the year, as required by Section 21(1) of the 
Human Rights Commission of Malaysia Act 1999. Unfortunately, none of the 
Reports has ever been debated. The Commission urges Members of Parliament 
to pick up key human rights issues from the Annual Report and give full support 
to the recommendations at every opportunity during debate.

The Commission further urges the Government to consider setting up a 
Parliamentary Select Committee to look into human rights matters, as an 
additional measure in upholding the rights of the people and reinforcing 
parliamentary democracy.
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8

HUMAN RIGHTS DEFENDER AND 
DECLARATION ON HUMAN RIGHTS 

DEFENDERS *

Who is a defender?

“Human rights defender” is a term used to describe people who, individually or 
with others, act to promote or protect human rights.  Human rights defenders 
are identified above all by what they do and it is through a description of their 
actions (section A below) and of some of the contexts in which they work 
(section B below) that the term can best be explained.1 The examples given of 
the activities of human rights defenders are not an exhaustive list.

A. What do human rights defenders do?

1. All human rights for all

To be a human rights defender, a person can act to address any human right 
(or rights) on behalf of individuals or groups. Human rights defenders seek the 
promotion and protection of civil and political rights as well as the promotion, 
protection and realization of economic, social and cultural rights.

Human rights defenders address any human rights concerns, which can be 
as varied as, for example, summary executions, torture, arbitrary arrest and 
detention, female genital mutilation, discrimination, employment issues, 
forced evictions, access to health care, and toxic waste and its impact on the 
environment. Defenders are active in support of human rights as diverse as the 
rights to life, to food and water, to the highest attainable standard of health, 
to adequate housing, to a name and a nationality, to education, to freedom 
of movement and to non-discrimination. They sometimes address the rights of 

* Excerpted from Fact Sheet No. 29, office of the United Nations High Commissioner for Human Rights 
(OHCHR).

1 The term “human rights defender” has been used increasingly since the adoption of the Declaration 
on Human Rights Defenders in 1998. Until then, terms such as human rights “activist”, “professional”, 
“worker” or “monitor” had been most common. The term “human rights defender” is seen as a more 
relevant and useful term.
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categories of persons, for example women’s rights, children’s rights, the rights 
of indigenous persons, the rights of refugees and internally displaced persons, 
and the rights of national, linguistic or sexual minorities.

2. Human rights everywhere 

Human rights defenders are active in every part of the world: in States that are 
divided by internal armed conflict as well as States that are stable; in States that 
are non-democratic as well as those that have a strong democratic practice; 
in States that are developing economically as well as those that are classified 
as developed. They seek to promote and protect human rights in the context of 
a variety of challenges, including HIV/AIDS, development, migration, structural 
adjustment policies and political transition.

3. Local, national, regional and international action 

The majority of human rights defenders work at the local or national level, 
supporting respect for human rights within their own communities and countries. 
In such situations, their main counterparts are local authorities charged with 
ensuring respect for human rights within a province or the country as a whole. 
However, some defenders act at the regional or international level. They 
may, for example, monitor a regional or worldwide human rights situation 
and submit information to regional or international human rights mechanisms, 
including the other special rapporteurs of the United Nations Human Rights 
Council and treaty bodies.2 Increasingly, the work of human rights defenders is 
mixed, with the focus being on local and national human rights issues, but with 
defenders making contact with regional and international mechanisms which 
can support them in improving human rights in their countries.

4. Collecting and disseminating information on violations 

Human rights defenders investigate, gather information regarding and report 
on human rights violations. They may, for example, use lobbying strategies 
to bring their reports to the attention of the public and of key political and 
judicial officials with a view to ensuring that their investigative work is given 
consideration and that human rights violations are addressed. Most commonly, 
such work is conducted through human rights organizations, which periodically 
publish reports on their findings. However, information may also be gathered 
and reported by an individual focusing on one specific instance of human 
rights abuse.

2 For more information on international human rights mechanisms, see Fact Sheets Nos. 10 (Rev.1), 15, 
16 (Rev.1), 17 and 27.
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5. Supporting victims of human rights violations

A very large proportion of the activities of human rights defenders can be 
characterized as acting in support of victims of human rights violations. 
Investigating and reporting on violations can help end ongoing violations, 
prevent their repetition and assist victims in taking their cases to courts. Some 
human rights defenders provide professional legal advice and represent 
victims in the judicial process. Others provide victims with counselling and 
rehabilitation support.

6. Action to secure accountability and to end impunity 

Many human rights defenders work to secure accountability for respect for 
human rights legal standards. In its broadest sense, this might involve lobbying 
authorities and advocating greater efforts by the State to implement the 
international human rights obligations it has accepted by its ratification of 
international treaties. 

In more specific instances, the focus on accountability can lead human rights 
defenders to bear witness, either in a public forum (for example, a newspaper) 
or before a court or tribunal, to human rights violations that have already 
occurred. In this way, defenders contribute to securing justice on behalf of 
victims in specific cases of human rights violation and to breaking patterns 
of impunity, thereby preventing future violations. A significant number of 
defenders, frequently through organizations established for the purpose, focus 
exclusively on ending impunity for violations. The same groups of defenders 
might also work to strengthen the State’s capacity to prosecute perpetrators 
of violations, for example by providing human rights training for prosecutors, 
judges and the police.

7. Supporting better governance and government policy 

Some human rights defenders focus on encouraging a Government as a whole 
to fulfill its human rights obligations, for example by publicizing information on 
the Government’s record of implementation of human rights standards and 
monitoring progress made. Some defenders focus on good governance, 
advocating in support of democratization and an end to corruption and the 
abuse of power, and providing training to a population on how to vote and 
why their participation in elections is important.

8. Contributing to the implementation of human rights treaties 

Human rights defenders make a major contribution, particularly through their 
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organizations, to the implementation of international human rights treaties. 
Many non-governmental organizations (NGOs) and intergovernmental 
organizations help to establish housing, health care and sustainable income-
generation projects for poor and marginalized communities. They offer training 
in essential skills and provide equipment such as computers to give communities 
improved access to information. 

This group merits particular attention as its members are not always described 
as human rights defenders and they themselves may not use the term “human 
rights” in a description of their work, focusing instead on terms such as “health”, 
“housing” or “development” which reflect their area of activity. Indeed, many 
of these activities in support of human rights are described in general terms 
as development action. Many NGOs and United Nations bodies fall within 
these categories. Their work, as much as that of other human rights defenders, 
is central to respect for and protection and achievement of human rights 
standards, and they need and deserve the protection given to their activities 
by the Declaration on human rights defenders.

9. Human rights education and training 

Further action of significance undertaken by human rights defenders is the 
provision of human rights education. In some instances, education activities 
take the form of training for the application of human rights standards in 
the context of a professional activity, for example by judges, lawyers, police 
officers, soldiers or human rights monitors. In other instances, education may be 
broader and involve teaching about human rights in schools and universities or 
disseminating information on human rights standards to the general public or 
to vulnerable populations.

In summary, the gathering and dissemination of  information, advocacy and 
the mobilization of public opinion are often the most common tools used by 
human rights defenders in their work. As outlined in this section, however, they 
also provide information to empower or train others. They actively participate 
in the provision of the material means necessary to make human rights a 
reality – building shelter, providing food, strengthening development, etc. They 
work on democratic transformation in order to increase the participation of 
people in the decision-making that shapes their lives and to strengthen good 
governance. They also contribute to the improvement of social, political and 
economic conditions, the reduction of social and political tensions, the building 
of peace, domestically and internationally, and the nurturing of national and 
international awareness of human rights.
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B. Who can be a human rights defender?

There is no specific definition of who is or can be a human rights defender. 
The Declaration on human rights defenders (see annex I) refers to “individuals, 
groups and associations … contributing to … the effective elimination of 
all violations of human rights and fundamental freedoms of peoples and 
individuals” (fourth preambular paragraph). 

In accordance with this broad categorization, human rights defenders can 
be any person or group of persons working to promote human rights, ranging 
from intergovernmental organizations based in the world’s largest cities to 
individuals working within their local communities. Defenders can be of any 
gender, of varying ages, from any part of the world and from all sorts of 
professional or other backgrounds. In particular, it is important to note that 
human rights defenders are not only found within NGOs and intergovernmental 
organizations but might also, in some instances, be government officials, civil 
servants or members of the private sector.

1. Defending human rights through professional activities – paid or voluntary 

The most obvious human rights defenders are those whose daily work specifically 
involves the promotion and protection of human rights, for example human 
rights monitors working with national human rights organizations, human rights 
ombudsmen or human rights lawyers. 

However, what is most important in characterizing a person as a human rights 
defender is not the person’s title or the name of the organization he or she 
works for, but rather the human rights character of the work undertaken. It is 
not essential for a person to be known as a “human rights activist” or to work 
for an organization that includes “human rights” in its name in order to be a 
human rights defender. Many of the staff of the United Nations serve as human 
rights defenders even if their day-to-day work is described in different terms, 
for example as “development”. Similarly, the national and international staff of 
NGOs around the world working to address humanitarian concerns can typically 
be described as human rights defenders. People educating communities on 
HIV/AIDS, activists for the rights of indigenous peoples, environmental activists 
and volunteers working in development are also playing a crucial role as 
human rights defenders. 

Many people work in a professional capacity as human rights defenders and 
are paid a salary for their work. However, there are many others who work 
in a professional capacity as human rights defenders but who are volunteers 
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and receive no remuneration. Typically, human rights organizations have very 
limited funding and the work provided by these volunteers is invaluable.

Many professional activities do not involve human rights work all of the time 
but can have occasional links with human rights. For example, lawyers working 
on commercial law issues may not often address human rights concerns 
and cannot automatically be described as human rights defenders. They 
can nevertheless act as defenders on some occasions by working on cases 
through which they contribute to the promotion or protection of human rights. 
Similarly, leaders of trades unions undertake numerous tasks, many of which 
bear no relation to human rights, but when they are working specifically to 
promote or protect the human rights of workers they can be described as 
human rights defenders. In the same way, journalists have a broad mandate 
to gather information and disseminate it to a public audience through print, 
radio or television media. In their general role, journalists are not human rights 
defenders. However, many journalists do act as defenders, for example when 
they report on human rights abuses and bear witness to acts that they have 
seen. Teachers who instruct their pupils in basic principles of human rights fulfill a 
similar role. Doctors and other medical professionals who treat and rehabilitate 
victims of human rights violations can also be viewed as human rights defenders 
in the context of such work; and doctors have special obligations by virtue of 
the Hippocratic oath.

Those who contribute to assuring justice – judges, the police, lawyers and 
other key actors – often have a particular role to play and may come under 
considerable pressure to make decisions that are favourable to the State or 
other powerful interests, such as the leaders of organized crime. Where these 
actors in the judicial process make a special effort to ensure access to fair and 
impartial justice, and thereby to guarantee the related human rights of victims, 
they can be said to be acting as human rights defenders.

A similar “special effort” qualification can be applied to other professions 
or forms of employment that bear no obvious relation to human rights. The 
individuals who hold these jobs may sometimes choose to conduct their 
work in a way that offers specific support to human rights. For example, some 
architects choose to design their construction projects in a way that takes into 
consideration relevant human rights, such as the right to adequate (temporary) 
housing for the people who will work on the project, or the rights of children to 
be consulted on the design, if the building is of particular relevance to them.
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2.  Defending human rights in a non-professional context 

Many people act as human rights defenders outside any professional or 
employment context. For example, a student who organizes other students to 
campaign for an end to torture in prisons could be described as a human rights 
defender. An inhabitant of a rural community who coordinates a demonstration 
by members of the community against environmental degradation of 
their farmland by factory waste could also be described as a human rights 
defender. A politician who takes a stand against endemic corruption within 
a Government is a human rights defender for his or her action to promote 
and protect good governance and certain rights that are threatened by such 
corruption. Witnesses in court cases to prosecute the perpetrators of human 
rights abuses, and witnesses who provide information to international human 
rights bodies or domestic courts and tribunals to help them address violations, 
are also considered to be human rights defenders in the context of those 
actions.

People all over the world strive for the realization of human rights according 
to their circumstances and in their own way. The names of some human 
rights defenders are internationally recognized, but the majority of defenders 
remain unknown. Whether an individual works as a local government official, 
a policeman upholding the law or an entertainer using his or her position to 
highlight injustices, all can play a role in the advancement of human rights. 
The key is to look at how such people act to support human rights and, in some 
instances, to see whether a “special effort” is made. 

Clearly, it is impossible to catalogue the huge variety of contexts in which 
human rights defenders are active. However, common to most defenders are 
a commitment to helping others, a commitment to international human rights 
standards, a belief in equality and in non-discrimination, determination and, in 
many instances, tremendous courage.

C. Is a minimum standard required of human rights defenders?

No “qualification” is required to be a human rights defender, and the 
Declaration on human rights defenders makes clear, as explained above, that 
we can all be defenders of human rights if we choose to be. Nevertheless, 
the “standard” required of a human rights defender is a complex issue, and 
the Declaration clearly indicates that defenders have responsibilities as well 
as rights.
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Accepting the universality of human rights

Human rights defenders must accept the universality of human rights as defined 
in the Universal Declaration of Human Rights.3 A person cannot deny some 
human rights and yet claim to be a human rights defender because he or she 
is an advocate for others. For example, it would not be acceptable to defend 
the human rights of men but to deny that women have equal rights.

Who is right and who is wrong – does it make a difference?

A second important issue concerns the validity of the arguments being 
presented. It is not essential for a human rights defender to be correct in his or 
her arguments in order to be a genuine defender. The critical test is whether or 
not the person is defending a human right. For example, a group of defenders 
may advocate for the right of a rural community to own the land they have 
lived on and farmed for several generations. They may conduct protests 
against private economic interests that claim to own all of the land in the area. 
They may or may not be correct about who owns the land. However, whether 
or not they are legally correct is not relevant in determining whether they are 
genuine human rights defenders. The key issue is whether or not their concerns 
fall within the scope of human rights. 

This is a very important issue because, in many countries, human rights 
defenders are often perceived by the State, or even the public, as being in the 
wrong because they are seen as supporting one side of an argument. They are 
then told that they are not “real” human rights defenders. Similarly, defenders 
who act in defense of the rights of political prisoners or persons from armed 
opposition groups are often described by State authorities as being supporters 
of such parties or groups, simply because they defend the rights of the people 
concerned. 

This is incorrect. Human rights defenders must be defined and accepted 
according to the rights they are defending and according to their own right 
to do so.

Peaceful action

Finally, the actions taken by human rights defenders must be peaceful in order 
to comply with the Declaration on human rights defenders.

3 Adopted by the General Assembly of the United Nations by its resolution 217 A (III) of 10 December 
1948.  See Fact Sheet No. 2, The International Bill of Human Rights (Rev.1).
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Annex 1

DECLARATION ON HUMAN RIGHTS DEFENDERS*

General Assembly Resolution A/RES/53/144 adopting the Declaration on 
human rights defenders

Elaboration of the Declaration on human rights defenders began in 1984 and 
ended with the adoption of the text by the General Assembly in 1998, on the 
occasion of the fiftieth anniversary of the Universal Declaration of Human 
Rights. A collective effort by a number of human rights non-governmental 
organizations and some State delegations helped to ensure that the final result 
was a strong, very useful and pragmatic text. Perhaps most importantly, the 
Declaration is addressed not just to States and to human rights defenders, 
but to everyone. It tells us that we all have a role to fulfil as human rights 
defenders and emphasizes that there is a global human rights movement that 
involves us all. The Declaration’s full name is the “Declaration on the Rights and 
Responsibility of Individuals, Groups and Organs of Society to Promote and 
Protect Universally Recognized Human Rights and Fundamental Freedoms” – 
with this longer title is frequently abbreviated to “The Declaration on human 
rights defenders”.

1. LEGAL CHARACTER

The Declaration is not, in itself, a legally binding instrument. However, it contains 
a series of principles and rights that are based on human rights standards 
enshrined in other international instruments that are legally binding – such as the 
International Covenant on Civil and Political Rights. Moreover, the Declaration 
was adopted by consensus by the General Assembly and therefore represents a 
very strong commitment by States to its implementation. States are increasingly 
considering adopting the Declaration as binding national legislation.

2. THE DECLARATION’S PROVISIONS

The Declaration provides for the support and protection of human rights 
defenders in the context of their work. It does not create new rights but instead 
articulates existing rights in a way that makes it easier to apply them to the 
practical role and situation of human rights defenders. It gives attention, for 
example, to access to funding by organizations of human rights defenders and 

* Source: http://www.ohchr.org/EN/Issues/SRHR Defenders/Pages/Declaration.aspx.
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to the gathering and exchange of information on human rights standards and 
their violation. The Declaration outlines some specific duties of States and the 
responsibilities of everyone with regard to defending human rights, in addition to 
explaining its relationship with national law. Most of the Declaration’s provisions 
are summarized in the following paragraphs.4 It is important to reiterate that 
human rights defenders have an obligation under the Declaration to conduct 
peaceful activities.

(a) Rights and protections accorded to human rights defenders

Articles 1, 5, 6, 7, 8, 9, 11, 12 and 13 of the Declaration provide specific 
protections to human rights defenders, including the rights:

 • To seek the protection and realization of human rights at the 
national and international levels; 

 • To conduct human rights work individually and in association with 
others; 

 • To form associations and non-governmental organizations; 
 
 • To meet or assemble peacefully; 
 
 • To seek, obtain, receive and hold information relating to human 

rights; 

 • To develop and discuss new human rights ideas and principles and 
to advocate their acceptance; 

 • To submit to governmental bodies and agencies and organizations 
concerned with public affairs criticism and proposals for improving 
their functioning and to draw attention to any aspect of their work 
that may impede the realization of human rights; 

 • To make complaints about official policies and acts relating to 
human rights and to have such complaints reviewed; 

4 A more detailed commentary on the Declaration was provided in the report of the Secretary-General 
to the Commission on Human Rights at its fifty-sixth session, in 2000 (E/CN.4/2000/95). The report 
also contains proposals for the implementation of the Declaration. Furthermore, in July 2011, Margaret 
Sekaggya issued a Commentary to the Declaration on human rights defenders, a key document 
mapping out the rights provided for in the Declaration based mostly on information received and 
reports produced by the mandate.
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 • To offer and provide professionally qualified legal assistance or 
other advice and assistance in defence of human rights; 

 • To attend public hearings, proceedings and trials in order to assess 
their compliance with national law and international human rights 
obligations; 

 • To unhinder access to and communication with non-governmental 
and intergovernmental organizations; 

 •  To benefit from an effective remedy; 

 • To the lawful exercise of the occupation or profession of human 
rights defender; 

 • To effective protection under national law in reacting against or 
opposing, through peaceful means, acts or omissions attributable 
to the State that result in violations of human rights; 

 • To solicit, receive and utilize resources for the purpose of protecting 
human rights (including the receipt of funds from abroad). 

(b) The duties of States

States have a responsibility to implement and respect all the provisions of the 
Declaration. However, articles 2, 9, 12, 14 and 15 make particular reference to 
the role of States and indicate that each State has a responsibility and duty:

 • To protect, promote and implement all human rights; 

 • To ensure that all persons under its jurisdiction are able to enjoy 
all social, economic, political and other rights and freedoms in 
practice; 

 • To adopt such legislative, administrative and other steps as may 
be necessary to ensure effective implementation of rights and 
freedoms; 

 • To provide an effective remedy for persons who claim to have 
been victims of a human rights violation; 

 • To conduct prompt and impartial investigations of alleged 
violations of human rights; 



104

Malaysian Journal on Human Rights

 • To take all necessary measures to ensure the protection of everyone 
against any violence, threats, retaliation, adverse discrimination, 
pressure or any other arbitrary action as a consequence of his or 
her legitimate exercise of the rights referred to in the Declaration; 

 • To promote public understanding of civil, political, economic, 
social and cultural rights; 

 • To ensure and support the creation and development of 
independent national institutions for the promotion and protection 
of human rights, such as ombudsmen or human rights commissions; 

 • To promote and facilitate the teaching of human rights at all levels 
of formal education and professional training. 

(c) The responsibilities of everyone

The Declaration emphasizes that everyone has duties towards and within 
the community and encourages us all to be human rights defenders. Articles 
10, 11 and 18 outline responsibilities for everyone to promote human rights, 
to safeguard democracy and its institutions and not to violate the human 
rights of others. Article 11 makes a special reference to the responsibilities of 
persons exercising professions that can affect the human rights of others, and 
is especially relevant for police officers, lawyers, judges, etc.

(d) The role of national law

Articles 3 and 4 outline the relationship of the Declaration to national and 
international law with a view to assuring the application of the highest possible 
legal standards of human rights.
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9

REPORT OF THE STUDY ON
INDIGENOUS PEOPLES AND THE RIGHT 
TO PARTICIPATE IN DECISION-MAKING

REPORT OF THE EXPERT MECHANISM ON THE RIGHTS 
OF INDIGENOUS PEOPLES *

I. Introduction

 1. In its resolution 12/13, the Human Rights Council requested the Expert 
Mechanism to carry out a study on indigenous peoples and the right 
to participate in decision-making, to present a progress report to 
the Council at its fifteenth session and a final study at its eighteenth 
session.

 2. The Expert Mechanism presented its progress report on the study (A/
HRC/EMRIP/2010/2) to the Human Rights Council at its fifteenth session, 
taking into account discussions at the Expert Mechanism’s third session, 
held in July 2010. In that report, the Expert Mechanism analysed the 
relevant international human rights framework, indigenous peoples’ 
internal decision-making processes and institutions and indigenous 
peoples’ participation in decision-making mechanisms linked to 
State and non-State institutions and processes affecting indigenous 
peoples.

 3. In its resolution 15/7, the Council welcomed the successful completion 
by the Expert Mechanism of its progress report, encouraged it to 
finalize the study in accordance with Council resolution 12/13, and 
requested it to give examples of good practices at different levels of 
decision-making.

 4. The present final report on the study on indigenous peoples and the 
right to participate in decision-making complements the progress 

* From United Nations General Assembly, Human Rights Council, Eighteen Session, Human Rights 
Bodies and Mechanisms, August 2011.
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report by focusing on examples of good practices of indigenous 
peoples’ participation in different levels of decision-making.

 5. As in the case of the Expert Mechanism’s first study, the Mechanism 
includes advice associated with the corresponding study, in this case 
on indigenous peoples and the right to participate in decision-making.

 6 The examples of good practices described in the present report are 
drawn from the Expert Mechanism’s own research and submissions 
received, after calling for information from, inter alia, States, and a 
technical workshop held in March 2011.

 7. The examples outlined below have the potential to assist States, 
indigenous peoples, international organizations, national human rights 
institutions and others to protect and promote indigenous peoples’ 
participation in decision-making.

 8. At the third session of the Expert Mechanism, many observers 
provided comments on the State’s duty to obtain indigenous 
peoples’ free, prior and informed consent, and were used to inform 
the present report and, in particular, advice No. 2 (see annex).

II.	 Defining	good	practices

 9. First of all, it is difficult to define what actually constitutes a “good” 
practice involving indigenous peoples’ participation in decision-
making and, second, to assess whether a practice meets the definition 
of “good”, not least because of the distance separating the Expert 
Mechanism from the context in which such practices are followed.

  Third, it has been difficult to acquire comprehensive information from 
all regions.

 10. Mechanisms enabling the participation of indigenous peoples 
in external, non-indigenous decision-making processes can be 
problematic for various reasons; they may operate in environments 
where indigenous peoples are politically, socially and economically 
non-dominant and, while they enhance indigenous peoples’ 
participation, they do not go so far as to level the playing field with 
non-indigenous individuals and peoples; they do not allow greater 
indigenous influence over decisions in practice; because they are 
poorly implemented, or suffer from previously unforeseeable problems; 
or because they privilege the participation of certain indigenous 
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individuals over that of others, creating concerns about their ability to 
achieve equality between individuals.

 11. For the above reasons, the Expert Mechanism cannot verify that all 
practices mentioned in the present report are uncontroversial or 
objectively good in every respect. Indeed, the Expert Mechanism 
can only indicate that elements of certain practices appear to 
have positive aspects based on its research and on the submissions 
received.

 12. To assess whether a practice is good, the Expert Mechanism has based 
its criteria on the Declaration on the Rights of Indigenous Peoples.

 13. While not an exhaustive list, the Expert Mechanism regards the factors 
outlined below as relevant when determining whether a practice is 
good. The most significant indicator of good practice is likely to be 
the extent to which indigenous peoples were involved in the design 
of the practice and their agreement to it. Other indicators include the 
extent to which the practice:

  (a) Allows and enhances indigenous peoples’ participation in 
decision-making;

  (b) Allows indigenous peoples to influence the outcome of decisions 
that affect them;

  (c) Realizes indigenous peoples’ right to self-determination;
  (d) Includes, as appropriate, robust consultation procedures and/or 

processes to seek indigenous peoples’ free, prior and informed 
consent.

 14. Some practices have been included in the report even where they 
might not be well implemented, in order to highlight the potential that 
they have to protect and promote indigenous peoples’ participation 
in decision-making.

 15. Good practices may be found in, inter alia, a law, a policy programme, 
a single project and/or in a component of a project.

III. Indigenous peoples’ internal decision-making processes and  
 institutions

 16. In the context of the present report, internal decision-making 
processes and institutions are indigenous; in other words, they 
function in accordance with indigenous determined practices and 
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for indigenous peoples. That is not to say that internal decision-
making processes and institutions need to be traditional in a historical 
sense; instead, they may include processes and institutions that have 
evolved over time, which may involve newer practices, sometimes in 
response to external influences. In some cases, indigenous decision-
making processes and institutions may also be established as a result of 
discussion and dialogue, or even agreement, with the State. Internal 
decision-making processes are sometimes – though not always – 
recognized by the State and under State law.

 A. Indigenous decision-making processes and institutions

 17. Many indigenous institutions have their own decision-making 
processes, some of which are described in the progress report of the 
Expert Mechanism.1 Many of these institutions continue to receive 
support from communities despite, in some cases, limited (if any) 
recognition by the State. The right to maintain such distinct decision-
making processes and institutions is embodied, inter alia, in articles 5, 
20 and 34 of the Declaration on the Rights of Indigenous Peoples.

 18. Generally, the ongoing functioning of indigenous peoples’ internal 
decision-making processes and associated institutions are positive 
in that they facilitate the participation of indigenous peoples and 
individuals in public affairs in ways that are philosophically and culturally 
consistent with indigenous peoples’ understanding of governance. 
Significantly, indigenous decision-making processes and institutions 
also express a degree of indigenous peoples’ self-determination and 
autonomy, free from imposed external influence, although the State 
may still have ultimate authority under State law, including in some of 
the examples mentioned below.

 19. Examples of indigenous decision-making can be found in indigenous 
management of resources in indigenous conservation areas and 
territories.2 Successful practices include those where indigenous 
decision-making processes and traditional knowledge are respected 
by the community and by other authorities. The sasi system used in 
Haruku, Indonesia, where generations of kewang or indigenous 
institutions organize the community to remain committed and united 

1 A/HRC/15/35, paras. 42-66.
2 See Indigenous and Community Conserved Areas, “Indigenous and community conserved areas”, 

2009, available from www.iccaforum.org.
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in managing fish stocks and other important coastal resources, is  
exemplary.3 Another example is the Kaimoana customary fishing 
regulations in New Zealand that permit some Maori control of 
customary fishing in some areas, including by Maori institutions 
organized in accordance with their own beliefs, albeit significantly 
and ultimately controlled by the Government.

 20. The Kuna Yala Comarca is one of five special territorial units in Panama 
with administrative autonomy through general, traditional, regional 
and local councils. The Comarca is governed by Kuna traditions 
and customs, and makes its own decisions within the framework 
stipulated by the Constitution and legislation. Indigenous peoples 
make the majority of decisions on cultural, economic and political 
matters affecting their populations, and monitor indigenous rights. 
The Comarca is governed by the Kuna General Council, which is the 
highest authority, comprising local councils of the 49 communities, 
each one represented by a chief (Saila). The region is run by three 
general chiefs (Caciques) elected by the Kuna General Council. The 
Kuna General Council meets for four days every six months. In addition 
to the 49 Sailas that represent their communities, participation in the 
Councils is mandatory for National Assembly representatives, the 
regional Governor, the four district representatives and the regional 
directors of each institution established in the Comarca. Furthermore, 
each community is required to include one indigenous woman on its 
delegation.4

 21. In the United States of America, many American Indian nations retain 
residual sovereignty over territories, albeit over areas sometimes far 
smaller than the areas controlled by them historically. In practice, 
the doctrine permits, as a matter of United States constitutional law, 
American Indian nations to make laws in accordance with their own 
governance structures and to function under their own legal systems. 
The constitutional doctrine of congressional plenary power means, 
however, that Congress can legislate to override American Indian 
law.5

3 He Hong Mu Xiuping and Eliza Kissya with Yanes, “Indigenous knowledge and customary law 
in natural resource management: experiences in Yunnan, China and Haruku, Indonesia”, Asia 
Indigenous Peoples Pact Foundation, 2010.

4 International Labour Organization (ILO), Indigenous and Tribal Peoples’ Rights in Practice: a guide 
to ILO Convention 169 (Geneva, ILO, 2009). Available from www.ilo.org/wcmsp5/groups/public/---
ed_norm/---normes/documents/publication/wcms_106474.pdf.

5 David Getches, Charles F. Wilkinson and Robert A. Williams, Jr., Cases and Materials on Federal 
Indian Law, 5th ed. (Thomson/West, 2005).
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 22. In Canada, a number of First Nations have entered into agreements 
with Canadian provincial and federal Governments to exercise 
greater self-government over their territories, such as the Nisga’a in 
British Columbia,6  and in accordance with the Canadian policy to 
recognize the inherent right of First Nations to self-government.7  The 
Nisga’a Lisims Government exercises self-government over a broad 
range of issues, including education and lands and resources.8 On 
the other side of Canada, the Nunatsiavut peoples of Newfoundland 
formed a government that self-governs in areas of health, education 
and culture, in accordance with the 2005 Labrador Inuit Land Claims 
Agreement.9  There are some indigenous nations in Canada that are 
treaty-based governments. The treaties between these indigenous 
nations and the Crown provide for a fundamental right to participate 
in all decision-making processes on matters that affect them on the 
basis of mutual consent.

 B. Indigenous parliaments and organizations

 23. There are a number of examples of indigenous parliaments and 
organizations that enable indigenous peoples to influence decision-
making in matters that potentially concern them.

 24. The Sámi Parliaments are representative advisory bodies that were 
established in Norway, Sweden and Finland in 1989, 1992 and 1995 
respectively to, among other objectives, facilitate consultation with 
the Sámi people on matters affecting them. The mandate and 
regulation of the Parliaments differs from one country to the other.

 25. In Sweden, the Sami Parliament has been granted special 
responsibilities relating to participation in decision-making; for 
example, it decides on the distribution of State grants and the 
distribution of other financing made available for the Sami; appoints 
the board of Sami schools; manages Sami language projects; is 
the administrative agency responsible for reindeer husbandry; 

6 See Nisga’a Final Agreement, available from www.nisgaalisims.ca/nisgaa-final-agreement.
7 See submission of the Government of Canada to the Expert Mechanism on the Rights of Indigenous 

Peoples, July 2010. See also the submission of the University of Arizona Rogers College of Law 
Indigenous Peoples Law and Policy Program, “Best Practices for the Participation of First Nations in 
the Governance of Canada” (1 March 2011). Submissions to the Expert Mechanism are on file with 
secretariat of the Office of the United Nations High Commissioner for Human Rights

8 Nisga’a Final Agreement (see footnote 6).
9 See Department of Labrador and Aboriginal Affairs, Newfoundland and Labrador, Canada, www.

laa.gov.nl.ca/laa/land_claims/index.html#1.
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participates in social planning and monitors compliance with Sami  
needs, including the interests of the reindeer industry with regard to 
land and water; and disseminates information on Sami conditions.10

 26. In Finland, under section 9 of the Sámi Parliament Act of 1995, the 
authorities are required to negotiate with the Sámi Parliament on all 
important measures that may directly affect the status of the Sámi as 
an indigenous people.11

 27. The Government of Norway and the Sami Parliament agreement 
on procedures for consultation recognizes that the Sami have the 
right to be consulted on matters that may affect them directly, and 
sets out procedures applicable to the Government and its ministries, 
directorates and other subordinate State agencies or activities in 
matters that may affect Sami interests directly, including legislation, 
regulation, specific or individual administrative decisions, guidelines, 
measures and decisions.12

 28. In the Philippines, the Indigenous Peoples Rights Act 1997 established 
a consultative body comprising traditional leaders, elders and 
representatives from the women and the youth sectors of different 
indigenous peoples, which advises the National Commission on 
Indigenous Peoples on matters relating to the problems, aspirations 
and interests of indigenous peoples. In 2003, the Commission adopted 
a set of guidelines for the constitution and operationalization of the 
consultative body, which recognizes the constitution of consultative 
bodies at the national, regional and provincial levels, as well as at the 
community level when the need to hold focused consultations arises. 
The consultative body evaluates, inter alia, important indigenous 
peoples’ issues and concerns and provides input to and makes 
recommendations on policies for adoption by the Commission.13

 29. In New Caledonia, Congress is legally required to consult with the 
Customary Senate, consisting of Kanak Senators from each of the New  

10 See contribution of Sweden to the Expert Mechanism on the Rights of Indigenous Peoples, 
2010 session, available from www2.ohchr.org/english/issues/indigenous/ExpertMechanism/3rd/
contributions.htm.

11 See contribution of Finland to the Expert Mechanism on the Rights of Indigenous Peoples, 
2010 session, available from www2.ohchr.org/english/issues/indigenous/ExpertMechanism/3rd/ 
contributions.htm; ILO guide to ILO Convention n. 169 (see footnote 4); and A/HRC/18/35/Add.2.

12 See contribution of Norway to the Expert Mechanism on the Rights of Indigenous Peoples, 
2010 session, available from www2.ohchr.org/english/issues/indigenous/ExpertMechanism/3rd/
contributions.htm.

13 ILO guide to ILO Convention No. 169 (see footnote 4 above).
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Caledonian customary areas, when considering any law or policy 
affecting Kanak identity. When the Customary Senate disagrees with 
the law or policy, Congress must reconsider its decision, after which 
the position of Congress applies.14 While this practice preserves the 
supremacy of the New Caledonian Congress on matters that are of 
fundamental importance to the Kanak, it provides the opportunity for 
Kanak representatives to contribute to congressional deliberations.

 30. The Inuit Circumpolar Conference is a good example of regional 
cooperation between indigenous peoples. The Conference holds 
quadrennial general assemblies at which issues such as resource 
development and climate change are discussed. The associated 
Inuit leaders’ summit brings together Inuit leaders of the regional and 
national Governments of Inuit nations.15

 C. Indigenous legal systems

 31. Under its articles 5, 27, 34 and 40, the Declaration on the Rights 
of Indigenous Peoples affirms the right of indigenous peoples to 
maintain and strengthen their own legal systems. Articles 8 and 
9 of the Indigenous and Tribal Peoples Convention, 1989 (No. 169) 
of the International Labour Organization (ILO) also provide further 
elaboration on these rights. Indigenous legal systems, including 
legislative, judicial and procedural aspects, can maintain harmony 
within indigenous society and enhance indigenous peoples’ ability to 
influence decision-making externally.

 32. Although Bangladesh has a unitary system of government, the legal 
and administrative system in the Chittagong Hill Tracts is separate 
and distinct from those in other parts of the country. Informally, the 
justice system of many indigenous communities is still operational and 
used to settle disputes over both civil and petty criminal matters. The 
traditional justice institutions, namely of the three Circle Chiefs, the 
Mouza headmen and the village Karbaris, complement State justice 
institutions and their jurisdiction over matters involving custom-based 

14 See submission by the Special Rapporteur on the rights of indigenous peoples to the Expert 
Mechanism on the Rights of Indigenous Peoples, “Some examples of good practices for indigenous 
peoples’ participation in decision making: political participation, consultation standards, and 
participation in development projects” (11 March 2011).

15 Submission by Sara Olsvig to the technical workshop on good practices associated with indigenous 
peoples and the right to participate in decision-making of the Expert Mechanism on the Rights of 
Indigenous Peoples (9-10 March 2011).
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family laws, and some land and natural resource-related rights are 
recognized by them.16

 33. Support for the practice of indigenous legal systems in Sabah, 
Malaysia, to allow such systems to remain autonomous was the result 
of repeated calls by indigenous leaders and institutions. The financial 
support of the federal Government to improve the image of native 
courts in Sabah, which had been neglected for decades, is one such 
example, to be used for, inter alia, the building of new native courts 
and a training centre for native court personnel, where knowledge 
about indigenous legal systems can be handed down to younger 
leaders.17

 34. The indigenous legal systems in the Ratanakiri and Mondulkiri 
provinces of Cambodia constitute a good practice, even if they do 
not have formal State recognition. The systems are usually consistent 
with indigenous values, including in relation to the participation of all 
individuals and families affected by an alleged crime. Some villagers 
explained that they valued indigenous legal systems because of 
their inclusion of many – the community – and because judgements 
reflect the views of the majority. Moreover, in some communities, 
village leaders, responsible for, inter alia, maintaining peace in the 
community, are selected by consensus and on the basis of criteria 
that include the extent to which she or he will act in the interests of the 
collective.18

 35. The Constitution of Mexico recognizes the right of indigenous peoples 
to self-determination, especially with regard to the election and 
exercise of their own forms of governance (art. 2). In the same way, 
the Constitution of Oaxaca (arts. 16 and 25) recognizes the right 
of indigenous peoples to elect and nominate their authorities and  
representatives in municipalities in conformity with their legal and 
political systems.

16 Raja Devasish Roy, Sara Hossain, Dr. Meghna Guhathakurta, “Access to justice for indigenous 
peoples in Bangladesh”, United Nations Development Programme (UNDP, Bangkok, 2007). 
Available from http://regionalcentrebangkok.undp.or.th/practices/governance/a2j/docs 
CaseStudy-02- Bangladesh.pdf.

17 Jens Dahl, Genevieve Rose, “Development and customary law”, Indigenous Affairs, International 
Work Group for Indigenous Affairs, 2010. Available from http://issuu.com/iwgia/docs/ia_1_2_2010.

18 Maria Backstrom, Jeremy Ironside, Gordon Paterson, Jonathan Padwe, Ian G. Baird, “Indigenous 
traditional legal systems and conflict resolution in Ratanakiri and Mondulkiri Provinces, Cambodia” 
(UNDP, Bangkok, 2007).
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 D. Indigenous women in decision-making

 36. Under human rights law and the Declaration on the Rights of 
Indigenous Peoples,women have the right to equality in the exercise 
of the right of indigenous peoples to participate in both internal and 
external decision-making processes and institutions. There is still much 
to be done to address deficiencies.

 37. Within many indigenous societies, women continue to have 
important decision-making roles, including in cultural and ceremonial 
events, where interaction, learning and intergenerational transfer of 
knowledge take place. Through these processes, women have the 
opportunity to empower themselves and others. Women also make 
important decisions daily with respect to farming and the choice of 
crops, as well as about the daily supply of food for the family, thus 
contributing to the livelihoods of families and communities.

 38. Among the Naga women in north-east India, where indigenous 
communities continue to face conflict, indigenous women have been 
playing an important role as peacekeepers. Decisions made by the 
Naga women in tense situations have been acknowledged by many 
to have helped to diffuse conflicts and maintain peace.19

 39. The Expert Mechanism received information about the Nupi Keithel 
– a traditional indigenous women’s market guild in Manipur, India 
– as an example of indigenous women’s participation in State 
decision-making, albeit through peaceful protest and agitation 
rather than through formalized processes to make the voice of 
indigenous women heard.20 The Nupi Keithel successfully fought for 
inclusion in governmental processes to consider the construction of 
a supermarket in the environs of the markets of the Nupi Keithel. As a 
result, and consistent with the demands of the Nupi Keithel women, a 
new building was constructed to house “their” market.

19 Submission by the Asia Indigenous Peoples’ Pact to the Expert Mechanism, “Good practices of 
indigenous peoples’ participation in decision making” (March 2011).

20 Submission by the Centre for Organisation Research and Education to the Expert Mechanism, 
“Human rights and indigenous peoples” (1 March 2011).
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IV. Participation in decision-making mechanisms linked to State 
and non-State institutions and processes affecting indigeneous 
peoples

 A. Participation in parliamentary processes

 40. According to information received in interviews with indigenous 
parliamentarians, it is important to refer to international norms 
on indigenous peoples’ rights and to educate and train majority 
legislators and parliamentary staff about indigenous issues.21

 41. Mechanisms that guarantee the representation of indigenous peoples in 
State parliaments can provide an important opportunity for indigenous 
peoples to participate in and influence decision-making on a range of 
issues. For example, in New Zealand, the Maori have had guaranteed 
representation in Parliament since 1867. Anyone of Maori descent can 
choose to be on either the Maori electoral roll or the general electoral roll. 
Since 1996, the number of Maori seats in the House varies according to 
the proportion of Maori registered on the Maori electoral roll compared 
to the general electoral roll. Currently, there are seven Maori seats in 
the House. The House of Representatives also has a Maori Affairs Select 
Committee, to which the House may refer any issue with implications 
for the Maori.22  Similarly, in Burundi, the Batwa have permanent seats in 
the National Assembly, in both houses, and there has been guaranteed 
Batwa representation on the National Land Commission.23

 42. In the Khanty-Mansiysky Autonomous Region of the Russian Federation, 
an Assembly  of Indigenous Peoples is part of the structure of the 
regional Duma (parliament). The region has a legislated quota of  
indigenous representation.24 Another positive solution at the provincial 
level is the additional guarantee of Nenetz direct representation in 
the relevant autonomous okrug (district).25

21 Elizabeth Powley, “Diversity in Parliament: listening to the voices of minorities and indigenous 
peoples”, Inter-Parliamentary Union and UNDP (2010). Available from www.ipu.org/splze/ 
chiapas10/interview.pdf. A/HRC//18/42

22 See contribution of New Zealand to the Expert Mechanism on the Rights of Indigenous Peoples, 
2010 session, available from www2.ohchr.org/english/issues/indigenous/ExpertMechanism/3rd/
contributions.htm.

23 Constitution of Burundi, as referred to by the Indigenous Peoples of Africa Co-ordinating 
Committee; see www.ipacc.org.za/eng/default.asp. See also Minority Rights Group International, 
Burundi, available from www.minorityrights.org/?lid=4703&tmpl=printpage.

24 A/HRC/15/37/Add.5. See also Kathrin Wessendorf, An Indigenous Parliament? Realities and 
Perspectives in Russia and the Circumpolar North (International Work Group of Indigenous Affairs, 
April 2005).

25 Ibid.
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 43. Proportional representation electoral systems can assist in the election 
of indigenous individuals to State parliaments, as seen under, for 
example, the interim Constitution of Nepal.26 However, measures may 
also be needed to ensure that the election of indigenous individuals 
translates into influence in decision-making.

 44. The Greenland branch of the Inuit circumpolar Council, which 
represents the indigenous peoples of Greenland, cooperates closely 
with the Government of Greenland to establish better hearing and 
consultation mechanisms with regard to oil and gas exploration 
projects, mining projects and other mega-industries in Greenland. 
Moreover, while any Greenlander can vote for parliament, not 
only Inuit, currently all representatives of the Government and the 
Parliament of Greenland are Inuit.27

 45. The ability of indigenous peoples to influence parliamentary decision-
making is enhanced when parliaments create internal bodies to 
address matters of central concern to indigenous peoples, such as 
the Indigenous Affairs Commissions in the Mexican Congress, which 
can influence the drafting of laws.28

 46. In South Africa, the Traditional Leadership and Governance Framework 
Act of 2003 provides that any parliamentary bill pertaining to the 
customary law or customs of traditional communities must, before it is 
passed by the House of Parliament where it is introduced, be referred 
by the Secretary of Parliament to the National House of Traditional 
Leaders for its comments.29

 47. In Colombia, the Constitution reserves parliamentary seats for 
indigenous peoples, chosen directly by indigenous communities, with 
two (out of 102) seats in the upper Senate elected by indigenous 
communities, and one (out of 166) in the lower Chamber of 
Representatives.30

 

26 A/HRC/12/34/Add.3.
27 Submission by Olsvig (see footnote 15).
28 28 Submission by Oleh Protsyk to the technical workshop on good practices associated with 

indigenous peoples and the right to participate in decision-making of the Expert Mechanism on the 
Rights of Indigenous Peoples (9-10 March 2011).

29 29 Ibid.
30 Submission by Catherine Iorns to the technical workshop on good practices associated with 

indigenous peoples and the right to participate in decision-making of the Expert Mechanism on the 
Rights of Indigenous Peoples (9-10 March 2011).
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 B. Direct participation in governance

 48.  Direct indigenous participation in the implementation of international 
instruments designed to protect and promote the rights of indigenous 
peoples is to be commended. Nepal ratified ILO Convention No. 169 
in 2007 and established a high-level Government task force to review 
existing Government programmes and policies and to prepare a 
comprehensive plan for the implementation of the Convention. The 
task force comprised representatives from 15 relevant ministries as well 
as indigenous representatives from the National Foundation for the 
Development of Indigenous Nationalities and the Nepal Federation 
for Indigenous Nationalities.31

 49. Argentina established the Indigenous Participation Council with a 
mandate to ensure the participation of indigenous peoples in the 
alignment of domestic legislation with ILO Convention No. 169.32  The 
Council set up a bureau for the coordination of representatives at 
the regional level and a coordinating council, which oversees the 
National Register of Indigenous Communities and identifies problems 
and establishes priorities for solving them, as well as setting up the 
programme of activities of the National Institute for Indigenous Affairs 
for the long and medium term.33

 50. In Kenya, national consultations on the Constitution included specific 
meetings of indigenous peoples leading to the recognition of land 
rights for hunter-gatherers in the Constitution adopted in 2010.34

 51. In South Africa, the main focus of the National Khoi-San Consultative 
Council   has been to “engage  the   Government  on  the  issue of   recognition   
of    indigenous   peoples’  traditional   structures  and  authority”.35 

 52. At the local Government level in New Zealand, there is the positive 
example of the Bay of Plenty Regional Council, which allows the Maori  
 
 

31 ILO, Guide to ILO Convention 169 (see footnote 4).
32 Ibid. 
33 Ibid. 
34 Samburu Women for Education and Environment Development Organization, as reported in “Kenya’s 

New Constitution Benefits Indigenous Peoples”, Cultural Survival, 8 December 2010, available from 
www.culturalsurvival.org/news/kenya/kenyas-new-constitution-benefits-indigenouspeoples.

35 ILO and the African Commission on Human and Peoples’ Rights, “South Africa: Constitutional, 
Legislative and Administrative Provisions concerning Indigenous Peoples”, 2009, available from 
www.chr.up.ac.za/chr_old/indigenous/country_reports/Country_reports_SouthAfrica.pdf.
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to register on a separate Maori roll with the number of councillors 
determined by the number of people who register on the roll.36

 53. The Republic of the Congo adopted the Law on the Promotion and 
Protection on the Rights of Indigenous Peoples in 2010. The Special 
Rapporteur notes that, by all accounts, the law was developed in 
a participatory manner, through consultations with indigenous 
peoples themselves, Congolese and international non-governmental 
organizations, United Nations agencies and relevant Congolese 
public institutions.37 Under the law, consultation with indigenous 
peoples is generally mandated when there is “the consideration, 
formulation or implementation of any legislative, administrative or 
programmatic measure that may affect indigenous peoples” and 
is required in relation to measures that affect indigenous lands or 
resources or the establishment of protected areas that affect their 
way of life. Consultations must be conducted in good faith with a view 
to obtaining the free, prior and informed consent of the concerned 
indigenous peoples.38

 54. Another example is the establishment in Thailand of the Indigenous 
Peoples’ Council to engage directly with the National Reform 
Committee in the national reform process. The formation of an 
independent local indigenous council in areas populated largely by 
Karen indigenous peoples acted as a mechanism for their participation 
in the establishment of a district office, later becoming a body 
representing the voice of indigenous peoples in the development of 
the district.39

 55. In Australia, the National Congress of Australia’s First Peoples is a 
recently established company with the objective of providing a 
national voice for Aboriginal and Torres Strait Islanders.40  It has the 
potential to play an important role as a vehicle for Aboriginal input into 
formal State governance structures in the interests of the recognition 
of the rights of Aboriginal and Torres Strait Islanders.

36 See also A/HRC/18/35/Add.4.
37 Special Rapporteur on the rights of indigenous peoples “Some examples of good practices” (see 

footnote 14).
38 Ibid.
39 Submission by Suraporn Suriyamonton (Network of Indigenous Peoples in Thailand) to the Expert 

Mechanism on the Rights of Indigenous Peoples.
40 National Congress of Australia’s First Peoples available http://natiotu.customers.ilisys.com.au/

wpcontent/ uploads/2010/11/fact_sheet-what_is_the_congress.pdf.
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 56. The Maya K’iches of Totonicapán participate in decision-making 
through a municipal council. The council is made up of 48 
representatives, each from the 48 districts of Totonicapán, elected 
according to the Mayan tradition. The council deliberates on 
matters concerning the administration of Totonicapán in the areas of 
education and cultural, environmental and judicial issues.41

 57. In Guatemala, the Academy for Mayan Languages is an autonomous 
State entity that promotes the development of Mayan languages in 
the country. It includes a representative for each of the 22 linguistic 
groups and has played a key role in promoting the law on national 
languages and a unitary normative framework on the writing of 
Mayan languages.42

 58. The Guatemalan Association of Indigenous Mayors and Authorities 
is composed of municipal indigenous mayors elected according to 
indigenous practices and originating in the Agreement on Identity and 
the Rights of Indigenous Peoples. The Association draws attention to 
the interests of indigenous peoples in the local Government context.43

 59. The Voting Rights Act of 1965 in the United States of America, designed 
to give American Indians a greater voice in national, State and local 
laws, has facilitated the participation of native Americans in decision-
making, especially at the local level.44

 60. The Special Rapporteur on the rights of indigenous peoples considers 
that, in Peru, aspects of the draft law on consultation may be described 
as positive and mentions, in that regard, the support it has received 
from national indigenous organizations. In accordance with the 
Declaration on the Rights of Indigenous Peoples, it states that consent 
is an objective of consultations and, secondly, it provides a practice 
solution in those instances in which agreement is not achieved; that 
is, the final decision rests with the State, but the State must provide 
a justification for that decision and still respect the human rights of 
affected indigenous communities, and that decision is subject to 
judicial review.45  However, the process leading to the adoption of 
the law appears to have stalled.

41 Submission by the Government of Guatemala to the Expert Mechanism (March 2011).
42 Ibid.
43 Ibid.
44 Special Rapporteur on the rights of indigenous peoples “Some examples of good practices” (footnote 

14).
45 Ibid.
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 C. Participation in hybrid systems of governance

 61. In New Zealand, some iwi (tribes) have entered into agreements with 
the Government to co-manage natural resources, such as lakes, 
illustrating that indigenous peoples can participate directly in decision-
making in partnership arrangements with State agencies.46  Similarly, in 
the United States of America, the federal Government has delegated 
responsibility for the management and hunting of bowhead whales 
in Alaska to the relevant Alaskan whaling communities through 
community membership in the Alaska Eskimo Whaling Commission, 
which operates to protect indigenous whale hunting and culture 
within the rules of the International Whaling Commission.47  In Canada, 
at the centre of the Nunuvut Land Claims Agreement of 1993 are 
land and resources co-management boards that guarantee the 
Inuit meaningful involvement and participation in decisions relating 
to the preservation and future development of lands in the Nunuvut 
settlement area.48

 62. In the Chittagong Hill Tracts area of Bangladesh, indigenous 
institutions and elected councils at the district and regional levels 
share administrative authority with the central Government through 
its district and subdistrict officers.

 D. Free, prior and informed consent

 63. Although a relatively new concept internationally, free, prior and 
informed consent is one of the most important principles, as a right, 
that indigenous peoples believe can further protect their right to 
participation. Effective implementation can be in the form of specific 
laws and policies. Examples, as mentioned above, include that of the 
Democratic Republic of the Congo, which has enacted legislation 
providing for consultation with a view to obtaining the free, prior and 
informed consent of indigenous peoples.

 64. In 2005, Novatek, the second-largest natural gas company in the 
Russian Federation working in the autonomous district of Yamal-
Nenetz, designed a socio-economic programme for and with the 
Nenetz peoples affected by its activities, drawing on meetings with 

46 See for example the website of the Ministry for the Environment of the Government of New Zealand 
at www.mfe.govt.nz/publications/rma/nps-settlements-june09/html/page3.html.

47 See submission by Iorns to the technical workshop on good practices (see footnote 30).
48 Ibid.
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community members and leaders. In November 2008, an agreement 
was signed with the local Nenetz organization, defining the terms of 
cooperation between the company and indigenous peoples. The 
company provided support for infrastructure and allowed indigenous 
peoples to maintain their traditional livelihoods and economy while 
benefiting from job opportunities in oil and gas developments.49

 65. In the Plurinational State of Bolivia, in 2010, the Ministry of Hydrocarbons 
and Energy undertook a consultation process on a proposed 
hydrocarbon exploration project in the indigenous territory of 
Charagua Norte and Isoso. It resulted in an agreement between the 
Government and the Guaraní Peoples Assembly of Charagua Norte 
and Isoso documenting community consent prior to the initiation of 
exploration activities. The Ministry of Hydrocarbons and Energy has 
been commended for respecting traditional Guarani institutions and 
systems.50

 66. In Malaysia, notwithstanding issues relating to implementation, 
domestic laws such as the Sabah Forest Enactment and Sabah 
Parks Enactment have provisions to ensure indigenous peoples are 
consulted before forest reserves and protected areas are established. 
These provisions can form the basis on which indigenous peoples 
can require the Government to obtain their consent before any 
development project is implemented.51

 67. In Australia, in accordance with the Aboriginal Land Rights (Northern 
Territory) Act of 1976, Aboriginal land councils must, under its section 
23AA, “give priority to the protection of the interests of traditional 
Aboriginal owners of, and other Aboriginals interested in, Aboriginal 
land in the area of the Council” and “promote effective consultation 
with the traditional Aboriginal owners of, and other Aboriginals 
interested in, Aboriginal land in the area of the Council”. Under section 
45, a mining interest may not be granted in respect of Aboriginal land 
unless an agreement has been reached between the Aboriginal land 
council and the intending miner.

 

49 A/HRC/EMRIP/2009/5.
50 See Oxfam, “Case study: Bolivian Government Consultation with the Guaraní Indigenous Peoples 

of Charagua Norte and Isoso: proposed hydrocarbons exploration project in San Isidro Block 
Santa Cruz, Bolivia”, 15 November 2010, available from www.oxfamamerica.org/publications/
boliviangovernment-consultation-with-guarani-indigenous-peoples.

51 Submission by the Asia Indigenous Peoples’ Pact to the Expert Mechanism (see footnote 19 above) .
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 68. Canadian courts have established a duty to consult and 
accommodate indigenous peoples in relation to activities that can 
affect them, including the development of forest areas.52  Moreover, 
during the consultation the indigenous people must be fully informed 
so that they properly understand what is being proposed. Where there 
is a serious impact on the rights of indigenous peoples, consent must 
be obtained.53

 69. Canadian courts have also ruled that acts interfering with aboriginal 
and treaty rights must be justified and, to be justified, the Government 
must consult with the relevant indigenous peoples.

 E. Participation in regional and international forums and processes

 70. The Guidelines on Indigenous Peoples’ Issues of the United Nations 
Development Group are an important example of the mainstreaming 
and integration of indigenous peoples’ issues in the United Nations 
system, including in operational activities and programmes at 
the country level. The Guidelines, designed with the input of the 
Permanent Forum on Indigenous Issues, sets out broad, normative 
policy and operational frameworks for implementing a human-rights 
based and culturally-sensitive approach to development for and with 
indigenous peoples. The Guidelines also contain a list of resources on 
good practices and lessons learned in programming on indigenous 
peoples’ issues.54

 71. The annual Asia regional preparatory meetings to devise strategies 
and plans of action in relation to the various United Nations 
mechanisms and procedures as well as other relevant international 
bodies and agencies, organized by the Asia Indigenous Peoples 
Pact with the active participation of self-selected representatives of 
indigenous peoples, indigenous experts and representatives of United 
Nations agencies, has been cited as an example of best practice. 
The meetings are followed up by Asia Caucus meetings during the 
sessions of the Permanent Forum on Indigenous Issues and the Expert 
Mechanism to formulate common statements and recommendations 

52 Council of the Haida Nation v British Columbia [2004] SCC 73 and Taku River Tlingit First Nation 
v Minister of Forests [2004] SCC 74. See, also, Government of Canada Indigenous Peoples and the 
Right to Participate in Decision Making: A Submission by the Government of Canada to the UN 
Expert Mechanism on the Rights of Indigenous Peoples (July 2010).

53 Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, para. 168.
54 Available from www.undg.org/index.cfm?P=270.
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and to plan activities for advocacy, networking and generating 
support.55

 72. Another example of a good practice of indigenous participation at 
the international level was the role played by the global indigenous 
peoples’ caucus in the negotiation and adoption of the Declaration 
on the Rights of Indigenous Peoples.

 73. The Advisory Council of the Andean Community (Plurinational State 
of Bolivia, Colombia, Ecuador and Peru) is a consultative body that 
provides advice on political, cultural, social and economic aspects 
of subregional integration as it affects indigenous peoples. The 
body comprises one indigenous delegate from each State, chosen 
from among the highest ranks of indigenous national organizations 
according to procedures that are established at the national level.56

 74. In Bangladesh and India, efforts by the ILO regional office to include 
indigenous representatives in the consultation and implementation 
of its activities are examples of good practices. In Bangladesh, ILO 
supported an activity to bring together representatives of indigenous 
parliamentarians and peoples to draft recommendations and 
proposals relating to their constitutional recognition, which was 
subsequently submitted to the Constitutional Reform Committee.57

 75.  Six indigenous peoples’ organizations participate formally in the 
Arctic Council, which is a high-level intergovernmental forum in 
which indigenous peoples as Permanent Participants are represented 
alongside the 8 arctic states and play a major role in the agenda-
setting and decision-making processes based on consensus.58

 76. The United Nations Collaborative Programme on Reducing Emissions 
from Deforestation and Forest Degradation in Developing Countries 
has been consulting with indigenous peoples on its programme 
guidelines for seeking the free, prior and informed consent of 
indigenous peoples and other forest-dependent communities,59 
although the Special Rapporteur notes ways in which the draft 
guidelines could be improved (for example, in his letter of 28 February  
 

55 See submission by the Asia Indigenous Peoples Pact (see footnote 19).
56 ILO, Guide to ILO Convention 169 (see footnote 4).
57 Asia Indigenous Peoples Pact (see footnote 19).
58 Submission by Olsvig (see footnote 15).
59 59 For example, in Arusha from 27 to 30 January 2011.
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2011 to the Senior Policy Adviser of the United Nations Development 
Programme).

 F. Other examples of good practices

 77. Most national human rights institutions established in accordance 
with the Paris Principles have a mandate to advise Governments in 
formulating legislations and procedures. As such, as independent 
bodies, they can play an important role in bringing together 
representatives of Government and indigenous peoples, thus 
promoting the participation of indigenous peoples in discussions and 
decisions on issues that concern them. Such institutions can also stress 
the need for all stakeholders to ensure that indigenous representatives 
are involved in decision-making.

 78. The Human Rights Commission of Malaysia has adopted cooperative 
and responsive approaches to developing solutions designed to 
improve the status and recognition of indigenous peoples’ rights to 
land, through its national inquiry into the land rights of indigenous 
peoples. The methods of the inquiry will include calling for public 
submissions and holding consultations and public hearings where 
indigenous peoples would be among the key stakeholders. The 
research, which includes community mapping activities, would 
ensure the participation of indigenous peoples and organizations in 
obtaining data for Geographic Information System maps showing 
indigenous lands claims.60

 79. The Australian Human Rights Commission’s “Close the Gap” campaign 
for Indigenous Health Equality brings together all parties in its campaign. 
In 2007, parties negotiated an agreed position and strategy to address 
health inequality. A Steering Committee was established comprising 
national-level Aboriginal and Torres Strait Islander and non-indigenous 
professional-health peak bodies. It has resulted in a positive relationship 
with relevant government representatives to achieve a set of agreed 
targets. As an accountability measure, the Prime Minister provides a 
national statement on those targets during the first annual session of 
Parliament.

 80. In Indonesia, Aliansi Masyarakat Nusantara, the national indigenous 
network, has signed a memorandum of understanding with the national 

60 Submission by the Malaysian Human Rights Commission to the Expert Mechanism
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human rights institution to deal with allegations of human rights abuse 
and to promote the Declaration on the Rights of Indigenous Peoples. 
Similar examples to promote the Declaration among indigenous 
peoples that enables indigenous peoples’ participation in decision-
making are now part of the activities of the Asia Pacific network of 
national human rights institutions.

 81.  Academia and United Nations agencies have promoted the principles 
of nondiscrimination, participation, accountability and empowerment, 
which have permitted disadvantaged and vulnerable groups to 
secure more inclusion in governance. In particular, the publication by 
the Asia-Pacific Regional Centre of the United Nations Development 
Programme’s “Towards inclusive governance: promoting the 
participation of disadvantaged groups in Asia-Pacific” offers lessons 
learned in eight Asia-Pacific countries. The case studies advocate the 
inclusion of excluded groups, including indigenous peoples, to ensure 
their effective representation and to create conditions conducive 
to greater respect, promotion and fulfilment of the human rights of 
all peoples.61  This example constitutes a good practice by a United 
Nations agency to encourage and promote indigenous decision-
making institutions and processes in various situations.

61 United Nations Development Programme, Towards Inclusive Governance (2007), http://www.
snapundp.org/elibrary/Publications/TowardsInclusiveGovernance.pdf (accessed 17 April 2011).
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Annex

Expert Mechanism advice No. 2 (2011):
Indigenous peoples and the right to participate in decision-making

1. Indigenous peoples are among the most excluded, marginalized and 
disadvantaged sectors of society. This has had a negative impact on 
their ability to determine the direction of their own societies, including in 
decision-making on matters that affect their rights and interests. This can still 
be a major factor contributing to their disadvantaged position. Decision-
making rights and participation by indigenous peoples in decisions that 
affect them is necessary to enable them to protect, inter alia, their cultures, 
including their languages and their lands, territories and resources. In many 
cases, however, indigenous peoples practised or continue to practise their 
own forms of governance.

2. The right of indigenous peoples to participation is well established in 
international law. More recently, the indigenous-rights discourse has 
seen increased focus on rights not only allowing indigenous peoples to 
participate in decision-making processes affecting them, but to actually 
control the outcome of such processes.

3. This spectrum of rights is well illustrated by the Declaration on the Rights 
of Indigenous Peoples, which contains more than 20 general provisions 
pertaining to indigenous peoples and decision-making. These rights range 
from the right to selfdetermination encompassing a right to autonomy or 
self-government to rights to participate and be actively involved in external 
decision-making processes. Other provisions establish specific duties for 
States to ensure the participation of indigenous peoples in decisionmaking, 
inter alia, to obtain their free, prior and informed consent; to consult and 
cooperate with indigenous peoples; and to take measures in conjunction 
with them.62

4. As a normative expression of the existing international consensus regarding 
the individual and collective human rights of indigenous peoples in a 
way which is coherent with already existing international human rights 
standards, the Declaration on the Rights of Indigenous Peoples provides 
a framework for action aiming at the full protection and implementation 
of the rights of indigenous peoples, including their right to participate in 
decision-making.

62 Arts. 3-5, 10-12, 14, 15, 17-19, 22, 23, 26-28, 30-32, 36, 37, 38, and 40-41.
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5. With regard to participatory rights, international human rights law refers 
to the right to participate in public affairs in both general and specific 
forms, including as set out in various human rights treaties, such as in 
article 25 of the International Covenant on Civil and Political Rights and 
in the Indigenous and Tribal Peoples Convention, 1989 (No. 169) of the 
International Labour Organization (ILO).63  Participation in public affairs in its 
general form includes involvement in the conduct of public affairs. Electoral 
participation is only one specific expression of the right to participation. 
Moreover, the right to take part in public affairs is not limited to participation 
in formal political institutions, as it also includes participation in civil, cultural 
and social activities of a public nature. The right to participate in public 
affairs has conventionally been understood as a civil and political right 
of the individual. In the context of indigenous peoples, however, the right 
also takes on a collective aspect, implying a right of the group as a people 
to exercise decision-making authority.

6. The right of indigenous peoples to participate in decision-making is also 
affirmed in international jurisprudence more generally, such as in the 
decision of the Inter-American Court of Human Rights in which the Court 
recognized indigenous peoples’ right to organize themselves in ways that 
are consistent with their customs and traditions under State electoral laws.64 
The African Commission on Human and Peoples’ Rights has expressed 
concern about the exclusion of indigenous peoples from decision-making 
about the treatment of their lands.65

7. Article 6 of ILO Convention No. 169 requires that consultations with 
indigenous peoples be carried out through institutions that are 
representative of indigenous peoples. Indigenous peoples should control 
the process by which representativeness is determined, in accordance 
with human rights standards as set out in, inter alia, the Declaration on the 
Rights of Indigenous Peoples.66

8. The requirement that consultations be carried out through appropriate 
procedures implies that general public hearing processes are not normally 
regarded as sufficient to meet this procedural standard. Consultation 
procedures need to allow for the full expression of indigenous peoples’ 
views, in a timely manner and based on their full understanding of the issues  
 

63 63 Arts. 2, 5-7, 15-17, 20, 22, 23, 25, 27, 28, 33 and 35.
64 Inter-American Court of Human Rights, Yatama v. Nicaragua, judgement of 23 June 2005.
65 African Commission on Human and Peoples’ Rights, Endorois Welfare Council v. Kenya, 4 February 

2010
66 A/HRC/EMRIP/2010/2.



128

Malaysian Journal on Human Rights

involved, so that they may be able to affect the outcome and consensus 
may be achieved.

9. Moreover, consultations should be undertaken in good faith and in a 
form appropriate to the relevant context. This requires that consultations 
be carried out in a climate of mutual trust and transparency. Indigenous 
peoples must be given sufficient time to engage in their own decision-
making process, and participate in decisions taken in a manner consistent 
with their cultural and social practices. Finally, the objective of consultations 
should be to achieve agreement or consensus.

10. As indicated above, the duty to consult indigenous peoples is further 
reflected in a number of provisions of the Declaration on the Rights of 
Indigenous Peoples.67 Like ILO Convention No. 169, Declaration articles 
19 and 32(2) require States to consult indigenous peoples in good faith, 
through appropriate procedures, with the objective of obtaining their 
agreement or consent when measures that may affect indigenous peoples 
are considered.

11. Moreover, a number of United Nations human rights treaty bodies have 
established that States have a duty, within the framework of their treaty 
obligations, to effectively consult indigenous peoples on matters affecting 
their interests and rights and, in some cases, to seek to obtain the consent 
of indigenous peoples.68

12. The duty of States to consult with indigenous peoples and to obtain their 
consent are also expressed in the jurisprudence of, inter alia, the universal 
periodic review of the Human Rights Council,69  the Inter-American Court 
of Human Rights and the Inter- American Commission on Human Rights,70 
the African Commission on Human and Peoples’ Rights,71 the Special 
Rapporteur on the rights of indigenous peoples,72 and in international 

67 Arts. 10, 11, 15, 17, 19, 28, 29, 30, 32, 36, 37 and 38.
68 See A/HRC/EMRIP/2010/2. See also CCPR/C/79/Add.109 and Add.112, CCPR/CO/69/AUS and
 CCPR/CO/74/SWE; Official Records of the General Assembly, Fiftieth Session, Supplement No. 40
 (A/50/40), vol. II, annex X, section I, para. 9.6; CERD/C/CAN/CO/18, paras. 15 and 25;
 CERD/C/NZL/CO/17, para. 20; CERD/C/IDN/CO/3, para. 17; CERD/C/COD/CO/15, para. 18;
 CERD/C/ECU/CO/19, para. 16; CERD/C/USA/CO/6, para. 29; CERD/C/NAM/CO/12, para. 18;
 CERD/C/SWE/CO/18, para. 19; CCPR/C/NIC/CO/3, para. 21; CCPR/C/BWA/CO/1, para. 24;
 CCPR/C/CRI/CO/5, para. 5; CCPR/C/CHL/CO/5, para. 19; Official Records of the General
 Assembly, Fifty-second Session, Supplement No. 18 (A/52/18), annex V; and E/C.12/GC/21.
69 See, for example, Human Rights Council decision 12/106.
70 For example, Yatama v. Nicaragua (see footnote 65) and Saramaka People v. Suriname, judgement of
 28 November 2007.
71 Endorois Welfare Council v. Kenya (see footnote 66).
72 A/HRC/12/34.
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policy,73 some of which is described in the Expert Mechanism’s progress 
report on indigenous peoples and the right to participate in decision-
making.74  In the progress report, the Expert Mechanism noted that several 
treaties between States and indigenous peoples affirmed the principles of 
indigenous peoples’ consent as an underpinning of the treaty relationship 
between States and indigenous peoples.75

13. The right to full and effective participation in external decision-making is 
of fundamental importance to indigenous peoples’ enjoyment of other 
human rights. For instance, the right of indigenous peoples to identify their 
own educational priorities and to participate effectively in the formulation, 
implementation and evaluation of education plans, programmes and 
services is crucial for their enjoyment of the right to education.76 When 
implemented as a treaty right, the right to education can offer a framework 
for reconciliation. Truth and reconciliation commissions offer a model for 
improved relations between States and indigenous peoples as well.77

14. The participation of indigenous peoples in external decision-making 
is of crucial importance to good governance. One of the objectives of 
international standards on indigenous peoples’ rights is to fill the gap 
between their rights on the one hand and their implementation on the 
other hand.

15. Many indigenous peoples remain vulnerable to top-down State 
interventions that take little or no account of their rights and circumstances. 
In many instances, this is an underlying cause for land dispossession, 
conflict, human rights violations, displacement and the loss of sustainable 
livelihoods.

16. The duty to consult indigenous peoples applies whenever a measure or 
decision specifically affecting indigenous peoples is being considered 
(for example, affecting their lands or livelihood). This duty also applies in 
situations where the State considers decisions or measures that potentially 

73 For example, see the Akwe: Kon Voluntary Guidelines for the implementation of article 8(j) of the
 Convention of Biodiversity, and the European Bank for Reconstruction and Development,
 Environmental and Social Policy (May 2008).
74 /HRC/EMRIP/2010/2.
75 75 Ibid. In Canada, treaties 6, 7 and 8 contain provisions on indigenous peoples’ consent. For 

instance, Treaty No. 6, concluded in 1876, provides that “and whereas the said Indians have been 
notified and informed by Her Majesty’s said Commissioners that it is the desire of Her Majesty to 
open up for settlement, immigration and such other purposes … and to obtain the consent thereto 
of Her Indian subjects inhabiting the said tract” (para. 3).

76 A/HRC/12/33.
77 A/HRC/15/36, para. 11.
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affect the wider society, but which affect indigenous peoples, and in 
particular in instances where decisions may have a disproportionally 
significant effect on indigenous peoples.78

17. With regard to the right to self-determination, the Declaration on the Rights 
of Indigenous Peoples affirms that indigenous peoples, in exercising their 
right to self determination, have the right to develop and maintain their 
own decision-making institutions and authority parallel to their right to 
participate in external decision-making processes that affect them. This is 
crucial to their ability to maintain and develop their identities, languages, 
cultures and religions within the framework of the State in which they live.

18. Article 3 of the Declaration on the Rights of Indigenous Peoples mirrors 
common article 1, paragraph 1, of the International Covenant on 
Economic, Social and Cultural Rights and the International Covenant on 
Civil and Political Rights. Consequently, indigenous peoples have the right 
to determine their own economic, social and cultural development and 
to manage, for their own benefit, their own natural resources. The duties 
to consult with indigenous peoples and to obtain their free, prior and 
informed consent are crucial elements of the right to self-determination.

19. As affirmed in articles 5, 18, 36 and 37 of the Declaration on the Rights of 
Indigenous Peoples, and within the ambit of the right to self-determination, 
indigenous peoples have the right to make independent decisions in 
all matters relating to their internal and local affairs, and to effectively 
influence external decision-making affecting them if they choose to 
participate in such processes.

20. As mentioned above, the right to free, prior and informed consent is 
embedded in the right to self-determination. The procedural requirements 
for consultations and free, prior and informed consent respectively are 
similar. Nevertheless, the right of free, prior and informed consent needs 
to be understood in the context of indigenous peoples’ right to self-
determination because it is an integral element of that right.

21. The duty of the State to obtain indigenous peoples’ free, prior and informed 
consent entitles indigenous peoples to effectively determine the outcome 
of decision-making that affects them, not merely a right to be involved in 
such processes. Consent is a significant element of the decision-making 
process obtained through genuine consultation and participation. Hence, 
the duty to obtain the free, prior and informed consent of indigenous 

78 See A/HRC/12/34, paras. 42-43.
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peoples is not only a procedural process but a substantive mechanism to 
ensure the respect of indigenous peoples’ rights.

22. The Declaration on the Rights of Indigenous Peoples requires that the 
free, prior and informed consent of indigenous peoples be obtained 
in matters of fundamental importance for their rights, survival, dignity 
and well-being. In assessing whether a matter is of importance to the 
indigenous peoples concerned, relevant factors include the perspective 
and priorities of the indigenous peoples concerned, the nature of the 
matter or proposed activity and its potential impact on the indigenous 
peoples concerned, taking into account, inter alia, the cumulative 
effects of previous encroachments or activities and historical inequities 
faced by the indigenous peoples concerned. Premised on the right to 
selfdetermination, article 10 of the Declaration prohibits the forcible 
removal of indigenous peoples from their lands and territories. In contrast, 
ILO Convention No. 169, article 16(2), includes procedural elements that 
permit forced relocation as an exceptional measure, without the consent 
of the indigenous peoples concerned. The Declaration moreover requires 
States to obtain the free, prior and informed consent of indigenous peoples 
in certain other situations, as reflected in its articles 11(2), 19, 28(1), 29(2), 
32(2) and 37.

23. The duty to obtain the free, prior and informed consent of indigenous 
peoples presupposes a mechanism and process whereby indigenous 
peoples make their own independent and collective decisions on matters 
that affect them. The process is to be undertaken in good faith to ensure 
mutual respect. The State’s duty to obtain free, prior and informed consent 
affirms the prerogative of indigenous peoples to withhold consent and to 
establish terms and conditions for their consent.

24. The elements of free, prior and informed consent are interrelated; the 
elements of “free”, “prior” and “informed” qualify and set the conditions 
for indigenous peoples’ consent; violation of any of these three elements 
may invalidate any purported agreement by indigenous peoples.

25. The element of “free” implies no coercion, intimidation or manipulation; 
“prior” implies that consent is obtained in advance of the activity 
associated with the decision being made, and includes the time 
necessary to allow indigenous peoples to undertake their own decision-
making processes; “informed” implies that indigenous peoples have been 
provided all information relating to the activity and that that information is 
objective, accurate and presented in a manner and form understandable 
to indigenous peoples; “consent” implies that indigenous peoples have 
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agreed to the activity that is the subject of the relevant decision, which 
may also be subject to conditions.79

Measures

26. Reform of international and regional processes involving indigenous 
peoples should be a major priority and concern. In particular, multilateral 
environmental processes and forums should ensure full respect for the 
rights of indigenous peoples and their effective participation including, for 
example, in relation to the negotiation of the Nagoya Protocol.

 
27. Respect for indigenous peoples’ right to participate in decision-making 

is essential for achieving international solidarity and harmonious and 
cooperative relations. Consensus is not a legitimate approach if its intention 
or effect is to undermine the human rights of indigenous peoples. Where 
beneficial or necessary, alternative negotiation frameworks should be 
considered, consistent with States’ obligations in the Charter of the United 
Nations and other international human rights law.

28. Free, prior and informed consent implies that States have a duty to 
obtain indigenous peoples’ consent in relation to decisions that are of 
fundamental importance for their rights, survival, dignity and well-being. 
States should ensure that consultations and negotiations with indigenous 
peoples as required by article 18 of the Declaration on the Rights of 
Indigenous Peoples and consistent with other human rights standards.

29. States have a duty to respect indigenous peoples’ right to participate 
in all levels of decision-making, including in external decision-making, if 
the indigenous peoples concerned so choose and in the forms of their 
choosing, including, where appropriate, in co-governance arrangements.

30. States should respect and assist both traditional and contemporary forms 
of indigenous peoples’ governance structures, including their collective 
decision-making practices.

31. States should enact and implement constitutional and other legal 
provisions that ensure indigenous peoples’ participation in decision-making 
consistent with the Declaration on the Rights of Indigenous Peoples, in 
particular where that is sought by affected indigenous peoples.

79 For an interpretation of free, prior and informed consent, see E/C.19/2005/3.



133

Report of the Study on Indigenous Peoples and the Right
to Participate in Decision-Making

32. Indigenous women often face exceptional impediments to participation 
in decision-making. States, international organizations, indigenous peoples 
and other decision-making entities should therefore conduct more 
intensive studies and design appropriate mechanisms to facilitate the 
participation of indigenous women in their activities and increase their 
access to address difficulties facing indigenous women seeking to fully 
participate in decision-making. Likewise, the inclusion of indigenous youth 
in decision-making is essential in both internal and external, including 
legislative, decision-making.

33. States and relevant international and domestic organizations should ensure 
that indigenous peoples have the financial and technical capacity to 
engage in consultation and consent-seeking exercises and to participate 
in regional and international decision-making processes.

34. States should also recognize that the right to self-determination of indigenous 
peoples constitutes a duty for States to obtain indigenous peoples’ free, 
prior and informed consent, not merely to be involved in decision-making 
processes, but a right to determine their outcomes. Treaties, as evidence 
of the right to self-determination, and the relationship they represent are 
the basis for a strengthened partnership, consistent with the Declaration 
on the Rights of Indigenous Peoples.

35. States shall respect indigenous peoples’ right to self-determination 
consistent with the Declaration on the Rights of Indigenous Peoples and 
other international standards. States shall ensure that indigenous peoples 
have the means to finance their autonomous functions.

36. The United Nations should, in accordance with the Declaration on the 
Rights of Indigenous Peoples, establish a permanent mechanism or system 
for consultations with indigenous peoples’ governance bodies, including 
indigenous parliaments, assemblies, councils or other bodies representing 
the indigenous peoples concerned, to ensure effective participation at all 
levels of the United Nations.

37. ILO should enable effective representation by indigenous peoples in its 
decisionmaking, and especially with regard to the implementation and 
supervision of ILO Conventions and policies relevant to indigenous peoples.

38. UNESCO should enable and ensure effective representation and 
participation of indigenous peoples in its decision-making, especially with 
regard to the implementation and supervision of UNESCO Conventions and 
policies relevant to indigenous peoples, such as the 1972 World Heritage 
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Convention. Robust procedures and mechanisms should be established to 
ensure indigenous peoples are adequately consulted and involved in the 
management and protection of World Heritage sites, and that their free, 
prior and informed consent is obtained when their territories are being 
nominated and inscribed as World Heritage sites.

39. National human rights institutions, as independent bodies, should play an 
important role in bringing together representatives of Government and 
indigenous peoples, thus promoting indigenous peoples’ participation 
in discussions and decisions on issues that concern them. National 
human rights institutions can also stress the need for all stakeholders to 
ensure indigenous representatives are involved in decision-making. Such 
institutions, through their own programmes, could also actively involve 
indigenous peoples in decision-making on related issues.
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NOTES FOR CONTRIBUTORS 

1. ABOUT SUHAKAM

The Human Rights Commission of Malaysia or SUHAKAM was established in 
2000, under the Human Rights Commission of Malaysia Act 1999, Act 597.  
SUHAKAM’s main functions, as spelled out in Section 4(1) of the Act are: 1. to 
promote awareness of and provide education relating to human rights; 2. to 
advise and assist the government in formulating legislation and administrative 
directives and procedures as well as to recommend necessary measures; 3. to 
recommend to the government with regard to the subscription of accession of 
treaties and other international instruments in the fields of human rights; and 4. 
to inquire into complaints regarding infringements of human rights. 

Hence with the enactment of the Act, Malaysia has joined the bandwagon of 
many countries in the world that have established such national institutions for 
the promotion and protection of human rights in their countries.  

2. ABOUT THE JOURNAL

One of the ways to further facilitate the discussion leading to positive policy 
changes to important human rights issues is through the publication of this 
Malaysian Journal on Human Rights, which was first published in 2007. Also 
SUHAKAM feels that the momentum of change to rights consciousness can 
be maintained and accelerated such that there is no turning back in terms of 
half-measures put in place in our quest to push for the respect for human rights 
and human dignity.

This Malaysian Journal on Human Rights addresses relevant and recent topics 
and recent trends in human rights. The contents are made up of three sections, 
with the first section consisting of articles, papers and reports on human rights 
and its related subject; the second section of selected documents on human 
rights issues; and the third, on book reviews.

SUHAKAM hope this Journal will serve as a reliable source of information for 
students in higher institutions of learning, scholars, practitioners and anyone 
who wants to stay up-to-date of the most important developments in the field 
of human rights.       
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3. EDITORIAL POLICY & OBJECTIVES

The objectives of the Malaysian Journal on Human Rights are:

 a. To catalyze thinking on the course of protection of human rights and 
promotion of human dignity in the country. 

 b. To facilitate sharing of ideas, experience and information on human 
rights issues, both at the national and international levels.

 c. To facilitate research and publication so that the Journal provides 
an important platform for building a body of high quality scholarship 
on human rights and bring together a community of human rights 
scholars. 

 d. To, in the course of time, contribute to the symposia and seminars on 
important human rights issues.

 e. To be a source of new ideas and inspiration for policy makers and 
offer critical commentary on judicial pronouncements on human 
rights law in the best academic traditions.

4. THE WRITERS / CONTRIBUTORS

SUHAKAM welcomes contributions from individuals, scholars, academicians, 
NGOs, legal practitioners and writers who are well-versed in human rights issues. 
Articles may be submitted on paper and/or diskette or by e-mail to mohamad@
suhakam.org.my. The mailing address is Publication Division, Human Rights 
Commission of Malaysia (SUHAKAM), 11th Floor, Menara TH Perdana, Jalan 
Sultan Ismail,  50250 Kuala Lumpur, Malaysia.  

4.1 GUIDELINES FOR SUBMISSION OF ARTICLES:

 a. Only articles which fall within the mandate of the Journal and relate 
to human rights will be considered for publication.

 b. Contributions for the Articles Section should be approximately 5,000 
words; and for documents or current human rights development section 
approximately 3,000 words; and for Book Reviews approximately 1,500 
words. 

 c. All contributions are peer-reviewed.
 d. Contributors are responsible for obtaining permission to reproduce 

materials, including photographs and illustrations for which they hold 
copyright in both print and electronic formats and for ensuring the 
appropriate acknowledgements are included in the manuscript.  
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5. EDITORIAL PROCEDURE

After the article is received, it will be reviewed by a committee of editorial 
experts and the  Advisory Board which consists of Datuk Dr. Khaw Lake Tee, 
Dato’ Mahmood Zuhdi Hj Ab. Majid and James Nayagam, all of whom are 
Commissioners of the Human Rights Commission of Malaysia. 

It would be appreciated if the contributor could furnish the Editorial Board with 
the contributor’s current affiliation and full contact details.

If the article is published, the Contributor will receive three copies of the Journal.

Editorial contact persons: Mohamad bin Bahadon  (Tel: 03-2612 5672)
    Siti Rahayu Mohd. Noor (Tel: 03- 2612 5682)
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