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EXECUTIVE SUMMARY 
 
In April 2005, SUHAKAM organised the Forum on the Right to an Expeditious and Fair Trial 
and a report with 60 recommendations ensued in July 2005. Thereafter, the Commission 
sought feedback and information on the progress made (if any) with regard to 
SUHAKAM’s recommendations. The response received was encouraging as many 
stakeholders provided significant and valuable feedback to the recommendations. To 
concretise strategies, to ensure the development and strengthening of the reforms and to 
provide a platform for stakeholders to agree upon steps to be taken to implement the 
reforms, two Follow-up Forums on the Right to an Expeditious and Fair Trial (the “Follow-up 
Forums”) were organised on 10 and 11 March 2006, respectively. Major aspects of the 
report that were discussed include: 
 
a) Criminal Courts 
Closer cooperation between Deputy Public Prosecutors (DPPs) and the Police 
It was generally agreed that early involvement of DPPs in criminal investigations, 
particularly serious cases is vital. Participants felt that improvements in the standard of 
Police investigations and additional training in investigations was equally imperative. The 
forum also brought to light the establishment of a task force by the Attorney General’s 
Chambers (AGC) and the Police. The said task force aims to provide advice to the Police 
at the earliest stage of investigations. SUHAKAM views the task force as a positive 
development and recommends that it should be used as a springboard towards 
developing a mechanism for cooperation between both bodies, particularly at the State 
level. In tandem with this recommendation, SUHAKAM recommends that representatives 
from the AGC be included in the forthcoming Police education council to review and 
enhance training methods, with particular attention to improving current training modules 
on investigations. 
 
Guidelines on discretion to prosecute for prosecutors 
By and large, participants recognised the importance of a code or guidelines on 
discretion to prosecute. Participants came up with additional suggestions, including that 
any such guidelines should be reviewed constantly and should be applicable to the 
whole spectrum of pr osecuting officers, from Police officers to DPPs. SUHAKAM considers 
that although the discretion to prosecute is a matter of judicious perception,  objective 
guidelines, made available to the public would contribute to the efficient, expeditious 
and fair disposal of criminal cases. SUHAKAM urges the AGC to use its existing 90 percent 
rule and develop it further into a code on discretion to prosecute. SUHAKAM recommends 
an all encompassing code-like guidelines be issued by the Attorney General’s Chambers 
on matters involving discretion to prosecute along the examples existing in England and 
Australia. 
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Consent or sanction from the Public Prosecutor (PP) 
Problems cited at the Forum in April 2005 of incomplete investigation papers and lack of 
chemist reports continued to persist as the same problems were reiterated during the 
discussion. Therefore, to avoid unnecessary delay and lengthy incarceration of accused 
persons, SUHAKAM supports the Bar’s suggestion to establish a timeframe for consents and 
sanctions from the PP. 
 
As regards the need for consent or sanction, SUHAKAM agrees with the Securities 
Commission, the AGC and the Bar that the requirement for sanction or consent in 
securities offences and cases of a serious nature should be retained. However, SUHAKAM 
feels that the requirement of sanction or consent with regard to other offences such as 
offences under the Tourism Vehicles Licensing Act 1999 should be reviewed, to examine 
whether the need for the requirement still exists. 
 
In addition, SUHAKAM views the improper practices with regard to remand (that were 
brought up during the discussions) as a serious breach of procedures and constitutional 
guarantees and should cease immediately. SUHAKAM urges any person or body aware of 
such improper practices, to bring the matter to SUHAKAM’s attention. 
 
Chemist reports 
SUHAKAM appreciates efforts by the Department of Chemistry in having regular dialogues 
with the Police and DPPs especially on the matter of turn-around time in certain cases. 
Notwithstanding these efforts, cases continue to be postponed because of the absence 
of chemist reports. Therefore, SUHAKAM feels that SUHAKAM’s earlier recommendation for 
more chemists to be hired and for definite procedures and guidelines should be 
implemented without delay. 
 
Right to counsel and compulsory legal aid 
Participants were in agreement with SUHAKAM’s recommendation that arrested persons 
should be entitled to consult legal counsel and receive legal advice immediately upon 
arrest. In addition, participants disagreed with the frequently cited reason that presence 
of counsel could interfere with Police investigations. Rather, participants felt that presence 
of counsel worked in favour of the Police as this would ensure that Police brutality does not 
occur and it would eliminate any challenge of the voluntariness of any statement given by 
the accused person.  
 
In view that the right to legal counsel should be a right exercisable immediately upon 
arrest, SUHAKAM once again calls upon the AGC to ensure the implementation of this 
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right and the Judiciary to revisit the case of Ooi Ah Phua v Officer-in-Charge, Criminal 
Investigation Kedah/Perlis1. 
 
As regards the suggestion to amend the Legal Profession Act 1976 to make legal aid 
compulsory, SUHAKAM recommends that the Bar pursue the matter further. 
 
Disclosure of documents and materials 
The discussion on disclosure of documents and materials centred on two aspects – the 
Attorney General’s assurance (at the Forum in April 2005) that the AGC would disclose 
documents and materials and the level and stage of such disclosure. While some agreed 
that disclosure of documents and materials was an important issue, the level and stage of 
disclosure need to be expanded and the detail worked out. At this juncture, SUHAKAM 
welcomes the recent move in the corruption trial of Tan Sri Kasitah Gadam where both 
parties to the proceedings were allowed access to all documents that will be used in the 
trial2. SUHAKAM is also heartened by the new section 51A of the Criminal Procedure Code 
(CPC) that obliges the prosecution to disclose documents and materials to the accused 
person before commencement of the trial. SUHAKAM further recommends that this 
obligation be extended to make it a continuing duty to disclose documents and materials 
throughout the trial. SUHAKAM hopes that the enforcement of Section 51A of the Criminal 
Procedure Code will not be delayed any longer. 
 
Interpreters 
One point that came out clearly from the discussion during the Follow-up Forum is the 
need to increase the salary of interpreters and to give better recognition of the work 
carried out by interpreters. Thus, SUHAKAM reiterates its recommendation that the 
remuneration of all interpreters be reappraised with a view to increasing their 
remuneration to be commensurate with their responsibilities in order to encourage suitably 
qualified interpreters to remain in the service of the Courts. 
 
Plea bargaining 
During discussion, the suggestion to formalise the use of plea bargaining to facilitate early 
settlement of cases received divergent views. SUHAKAM feels that the issue of formalising 
the plea bargaining process required further discussion, particularly on the procedure and 
matter of the structure. As such, SUHAKAM recommends that a committee be set up 
comprising all stakeholders, to further examine the said issue. 
 
 
 

                                                 
1 [1975] 2 MLJ 198. 
2 SUHAKAM Media Statement, SUHAKAM: Move To Grant Access To All Documents Commendable, 31 October 
2006, http://www.suhakam.org.my 
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Deaths in custody  
A participant highlighted the worrying number of deaths in custody and the lengthy time 
taken to hold an inquest. SUHAKAM reiterates its assurance to hold an inquiry into all 
deaths in custody provided that the Magistrate has not commenced an inquest. The CPC 
should be amended so that an inquiry by a Magistrate shall be held for any death 
occurring in the custody of any public servant and not only of the Police, prison or mental 
hospital. (Please refer to s 334 of CPC) 
 
b) Civil Courts 
Alternative Dispute Methods 
Generally, the discussion focused on two main alternative dispute methods 
recommended by SUHAKAM, namely pre-action protocols and mediation. Participants 
were divergent in their views, some agreeing with the recommendations whilst others were 
concerned whether such alternative dispute methods would be viable in Malaysia. 
 
During the discussion, it became clear that there was a need to find an alternative form of 
dispute resolution, whether in a form of pre-action protocol or mediation. Furthermore, 
should compulsory Alternative Dispute Resolution (ADR) be introduced, questions that 
need to be addressed included whether there would be a need for a new legislation or 
an amendment to current legislation and what the contents of the legislation should be, 
whether ADR should be compulsory before a case reaches the Court or should ADR be 
introduced within the Court system itself. Other unresolved issues include educating the 
public on the use and benefits of ADR and the types of cases subject to pre-action 
protocols and ADR. As such, it was agreed that notwithstanding the various existing 
committees looking into the issue of ADR, an independent coordinating committee should 
be set up to conduct further study into the issues of pre-action protocols and the use of 
ADRs. This committee should be spearheaded by SUHAKAM and should include other 
bodies such as members of the Bar, members of the Judiciary, the AG’s Chambers and 
other professional bodies. 
 
Pre-trial case management 
Another main issue that was discussed during the Follow-up Forum was pre-trial case 
management. The AGC and the Bar disagreed with SUHAKAM’s recommendation to 
amend Order 34 RHC as part of efforts to increase the effectiveness of case management 
and reduce unreasonable delay. Various reasons were proffered - some preferred the use 
of summons for directions in Order 25 RHC whilst others favoured strengthening the current 
pre-trial case management mechanism. It was encouraging to note that the Bar Council is 
engaging the Chief Judge to obtain feedback from State Bars on case management.  
 
Participants also drew attention to several causes of delay concerning the present case 
management procedure and proffered solutions to overcome the problems. In 
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conclusion, participants agreed that this would be one area where a committee 
consisting of all stakeholders could discuss the issue in greater detail, conduct research 
and draw up guidelines. 
 
Foreigners swearing affidavits 
One problem that was pointed out is the delay in cases which relates to foreigners having 
to swear an affidavit, as it involves the cumbersome process of translating the affidavit into 
Bahasa Malaysia. SUHAKAM notes the initiatives by the Government of looking at 
international conventions that govern commercial matters and looks forward to positive 
developments in this area. 
 
Merging of the Rules of the High Court (RHC) and Subordinate Court Rules (SCR) 
Participants were informed of initiatives carried out by the Judiciary and the Bar with 
regard to the merger of the RHC and the SCR. SUHAKAM recommends that the Courts 
consult the Bar Council Malaysia and other stakeholders with regard to the standardisation 
of rules of Court. 
 
Scale of costs 
SUHAKAM recommends that the rules with regard to scale of cost, be adjusted to a more 
progressive scale of cost to reduce unnecessary litigation while at the same time 
maintaining access to justice. 
 
Specialised Courts and Judges  
The rationale behind SUHAKAM’s recommendation is premised on the concern raised at 
the Forum in April 2005 that Judges were unfamiliar with specialised areas of law such as 
shipping and intellectual property rights. In addition, it was felt that specialisation would to 
a certain extent ensure that such matters would be disposed of competently and swiftly. 
However, SUHAKAM takes cognisance of the concerns raised by the Bar with regard to 
specialised Courts and as such, SUHAKAM echoes the suggestion by a participant that 
Judges assigned to specialised Courts should be rotated. 
 
c) Court resources 
Remuneration of Judges 
There was overwhelming agreement with SUHAKAM’s recommendation that the  
remuneration of Judges and Court staff be increased. Participants felt that increasing the 
remuneration of the Judges would increase the morale of Judges. It was further suggested 
that like the Singapore Judiciary, the remuneration of Judges be made comparable to 
that of the private sector. This would ensure that the most qualified and competent 
Judges are absorbed into the Judiciary. SUHAKAM reiterates its recommendation to 
increase the remuneration of Judges and supports the recommendation by participants 
for a self-regulating remuneration scheme for the Judiciary. 
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Separate the judicial and legal service, a National Institute of Judges, continuous legal 
education for lawyers 
Participants supported SUHAKAM’s recommendation to separate the Judicial and Legal 
Service. SUHAKAM is encouraged by the proposal by Chief Justice Tun Ahmad Fairuz 
Sheikh Halim to separate the lower judiciary from the legal service department3. The 
Commission is in agreement that the separation of the judicial and legal service would 
enhance the independence of the Judiciary and urges the Government to implement the 
said recommendation soon. 
 
With regard to the establishment of a National Institute for Judges and enhanced structure 
with regard to continuous legal education for lawyers, in view of the support received, 
SUHAKAM reiterates its recommendations to establish a National Institute for Judges for all 
Judges and Court staff and to establish a more structured collaboration between the Bar 
and universities to ensure that lawyers receive continuous legal education.  
 
Ad hoc Judges and prosecutors 
SUHAKAM’s recommendation to appoint ad hoc Judges was well received by all quarters. 
What was further needed was to delineate the structure and substance of such 
appointments. Hence, SUHAKAM recommends that the Judiciary and the Bar collaborate 
to determine issues such as structure of appointments, qualification of lawyers to be 
appointed, duration of appointments and other matters. As suggested during the Follow-
up Forum, ad hoc Judges could deal with chamber matters. 
 
The discussion on appointment of ad hoc Judges precipitated the suggestion to appoint 
lawyers as ad hoc prosecutors to alleviate the lack of prosecutors. It was highlighted that 
the AGC has in the past engaged lawyers on a contractual basis. In addition, 
appointment of lawyers as ad hoc prosecutors would also build trust between lawyers and 
DPPs. 
 
Information technology infrastructure 
SUHAKAM’s recommendation with regard to the establishment of an information 
technology infrastructure received broad support during the discussion. Particular 
attention was paid to the need to shift the function of note taking by Judges to a more 
technologically advance transcription service. To the welcomed proposal that the 
Government would soon be establishing a system to reduce note taking by Judges, the 
Bar expressed its hope that the Bar and the Judiciary would be engaged in the process of 
establishing the system. This would facilitate the identification of problem areas and 
formulation of practical and effective solutions to suit the Court system in Malaysia. 
                                                 
3 C.L.Y. Ng, Cutting off unseen hand  THE STAR, 22 November 2006; See also R.S. Kumar CJ: Revamp needed for 
a fully independent judiciary THE SUN, 21 August 2006. 
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In this connection, mention must be made of initiatives carried out throughout the year to 
improve the information technology infrastructure. The e-court project was initiated with 
facilities for computerised proceedings4 and the e-judicial project, which includes the 
Court Recording Transcription and Case Management System5. SUHAKAM hopes to see 
the full implementation of these projects without delay and engagement of all 
stakeholders in the process. 
 
Independent Judicial Commission 
The recommendation for the establishment of an independent Judicial Commission was 
perhaps one of the most important recommendations. SUHAKAM reiterates its 
recommendation that the Government establishes an independent Judicial Commission 
for judicial appointments. In addition, SUHAKAM recommends that members of the 
independent Judicial Commission should include the relevant stakeholders, including the 
Judiciary, the Bar and SUHAKAM. 
 
Double fixing 
In view of the overwhelming support for the introduction of double fixing to minimise 
wastage of the Court’s time caused by unforeseen contingencies, SUHAKAM reiterates its 
recommendation for Courts to fix no more than two cases at the same time. 
 
A research officer for each Judge 
SUHAKAM views the appointment of a research officer for each Judge as constructive as it 
would mean that judgements would be dispensed more promptly, in turn reducing undue 
delay in the disposal of Court cases. As such, SUHAKAM recommends that a research 
officer be appointed for each Judge, the said officer charged with the sole responsibility 
of carrying out research for the said Judge. 
 
Pro forma judgements 
SUHAKAM was encouraged that the Judiciary planned to draw up pro forma judgements 
for Order 14 judgement, Order 18 judgement and straightforward criminal cases. In this 
regard, SUHAKAM urges the Judiciary to expedite the commendable effort and to issue 
guidelines with regard to the format and structure of judgements. 
 
Recording of statistics by Judges 
During the discussion, there was a suggestion from a participant to relieve Judges of the 
responsibility of recording statistics. It was suggested that Registrars undertake the said 
task. The suggestion was disagreed by a member of the Judiciary as it was opined that the 
recording of statistics proved useful as it acts as a self-checking system for Judges. 

                                                 
4 Court procedure to be amended to avoid delays, says Chief Justice, BERNAMA, 8 August 2006.  
5 Minister hails e-judicial system, THE STAR, 26 October 2005. 
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SUHAKAM opines that members of the Judiciary are in the best position to decide the issue 
of utility of recording statistics. 
 
 
 
CONCLUSION 
Over the past year, many significant inroads have been made to reduce undue delay. 
However, the task of reducing unreasonable delay in the Court remains an uphill struggle 
as one still hears of 25-year-old cases still pending in Court6, the six-year delay in the 
hearing of a murder trial7 and the 40 week delay in the implementation of the e-Judiciary 
system8. As such, there is a need for all, the Government, the Judiciary, the AGC, the Bar, 
the Police , the hospitals and the Department of Chemistry to make a conscientious and 
serious effort in tackling the problem holistically and to engage stakeholders in the process 
bearing in mind the fundamental principle of justice.  
 
 
 
 

                                                 
6 25-year-old court cases still pending, THE STAR, 3 February 2006. 
7 Six-year delay not entirely court’s fault, says judge , THE STAR, 11 November 2005. 
8 e-Judiciary system 40 weeks behind schedule , THE STAR, 9 December 2005. 
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REPORT OF THE FOLLOW-UP FORUMS ON THE RIGHT 
TO AN EXPEDITIOUS AND FAIR TRIAL 
 
CHAPTER 1 – INTRODUCTION 
 
In April last year, SUHAKAM organised the Forum on the Right to an Expeditious and Fair 
Trial (the “April 2005 Forum”) and a report with 60 recommendations ensued in July 2005. 
Thereafter, the Commission sought feedback and information on progress made (if any) 
with regard to SUHAKAM’s recommendations. Responses received were encouraging as 
many stakeholders provided significant and valuable feedback to the recommendations 
(See Appendix 1 for a compilation of feedback received). To encourage further dialogue 
on this pertinent issue of undue delay in the disposal of Court cases, the Commission felt 
that a follow-up to the forum would be advantageous and valuable. As such, on 10 and 
11 March 2006, two Follow-up Forums on the Right to an Expeditious and Fair Trial (the 
“Follow-up Forums”) were organised to concretise strategies, to ensure the development 
and strengthening of the reforms and to provide a platform for stakeholders to agree 
upon steps to be taken to implement the reforms. As customary, participants included 
representatives from the relevant Government agencies, members of the Judiciary, 
members of the Bar, the Securities Commission and other stakeholders.  
 
The Follow-up Forums were divided into two half-day discussions. The first half-day 
discussion focused on issues in the civil Courts and the second half-day discussion saw 
issues relating to criminal Courts being discussed. In both sessions, major aspects of the 
report were discussed.  
 
This report takes into account the views that were expressed during the Follow-up Forums, 
feedback to SUHAKAM’s recommendations in its report on the right to an expeditious and 
fair trial and recent initiatives of the Judiciary with regard to reducing unreasonable delay 
in the Court system. This report supplements SUHAKAM’s Report on the Right to an 
Expeditious and Fair Trial and the recommendations are in addition to the 
recommendations in the aforementioned report. 
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CHAPTER 2 – CRIMINAL COURTS 
A. PRE-TRIAL PREPARATION 
 
1. Closer cooperation between Deputy Public Prosecutors (DPPs) and the Police 
1.1 It was generally agreed that early involvement of DPPs in criminal investigations, 

particularly serious cases is vital. Whilst the current practice is that the Attorney 
General’s Chambers (AGC) would only be involved at a later stage of the 
investigations or when the Police requests for the AGC’s assistance, developments 
with regard to the recommendation were highlighted. Specifically, it was brought to 
light that the AGC and the Police has set up a task force respectively, to provide 
advice to the Police at the earliest stage of investigations. The same DPP supervising 
the investigations would also be prosecuting the case. The DPP’s role in this instance 
would be to advise the Police at each stage of the investigations, with a view to 
ensure that all evidence gathered would be admissible in Court. 

 
1.2 The task force was regarded by participants as a positive move as participants felt 

that closer cooperation between DPPs and the Police would not only reduce 
unreasonable delay in the Court system and incidents of Police abuse but would 
ensure sufficiency of evidence to support a charge.  

 
Whether a DPP becomes too intimate with the case? 
1.3 However, the question that arose was whether the DPP that was involved in 

investigations ought to prosecute as the DPP may become too intimate with the 
case. 

 
1.4 Some participants felt that DPPs could be directly involved in Police investigations, 

similar to the system in the US and that there would not be any prejudice and the 
interest of justice for all would be served.  

 
1.5 On the other hand, the majority opined that the DPP that was involved in the 

investigation ought not to be involved in the prosecution. 
 
Standard of Police investigations 
1.6 Whilst it was agreed that involvement of DPPs is a vital aspect in the criminal justice 

system, participants felt that there is also a corresponding need to improve the 
standard of Police investigations. For example, as cases would be referred to the 
DPP only at the stage when investigations have completed or almost nearing 
completion, in certain instances, because of the lack of procedures with regard to 
preserving the crime scene, the scene of the crime would have been 
compromised. Such deficiency relating to the crime scene would usually become 
manifest during the trial and could sometimes lead to the collapse of the case. 
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1.7 Lawyers also echoed the recommendation for better Police investigations. Lawyers 

were unanimous in their views that they would rather win a well-investigated case. 
More importantly, they felt that, as officers of the Court, it would be in a lawyer’s 
interest to ensure that investigations are carried out suitably and in an appropriate 
manner, as substandard investigations would circumscribe justice.  

 
1.8 To increase the standard of Police investigations, whilst participants acknowledged 

that the Police do conduct training courses on investigations, it was observed that 
the training was insufficient and additional guidance was needed from the AGC. 
Therefore, participants suggested that the AGC provide regular training to all Police 
personnel involved in investigations. The training should cover all aspects of Police 
investigation and could include guidance on what to look for, what evidence 
would be required for each specific charge, forensic science, Court procedures 
and practice, practical aspects of gathering evidence, the importance of securing 
the scene of the crime and familiarity with the ingredients of the offence. It was also 
suggested that there was a need to change the mindset of Police officers from 
being a mere police investigator or a prosecution officer of greater relevance is to 
impress upon police officers of the need to rely on relevant and admissible 
evidence. Identifying such evidence requires training for the officers. 

 
Other improvements 
1.9 In addition to increasing standards of Police investigations, a participant suggested 

improvements to the management of Police personnel to deal with the frequent 
transfer of Police personnel. A system should be put in place to ensure that in the 
event of a transfer of a Police officer, another Police officer should be at hand to 
take over the duties and responsibilities. In this regard, DPP involvement in a 
supervisory role assumes greater importance in order to at least maintain a 
continuity of strategies and direction. 

 
1.10 Participants also suggested other ways of improving cooperation between DPPs 

and the Police. These include assigning four or five Investigation Officers under the 
supervision of one DPP, greater mutual respect between the DPP and the Police 
and lawyers and Investigation Officers and forwarding crime summaries of cases in 
the particular district or state to the DPP, to ensure early input by the DPP. To this it 
was clarified that at the State level, crime summaries of localities were being sent to 
the DPP on a daily basis and from the report, the DPP would select cases of serious 
importance for immediate supervision. This raised the issue of whether only serious 
cases should be prioritised. It was asserted that human rights is for everyone and the 
liberty of a person is deprived the instance the person is arrested regardless of the 
gravity of the crime. As such, participants felt that the recommendation should be 
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all encompassing where it should be utilised in all cases, from capital cases to theft 
cases and filtered down to the district level. At the same time participants 
acknowledged the shortage of DPPs. To carry out the supervision effectively, the 
number of DPPs with sufficient experience needs to be increased. 

 
1.11 Participants urged SUHAKAM to raise these suggestions with the Police.  
 
SUHAKAM’s observations and recommendations 
1.12 In view of the general agreement with regard to SUHAKAM’s recommendation for 

closer cooperation between DPPs and the Police, SUHAKAM urges the AGC and 
the Police to take on this recommendation. The task force set up by the AGC and 
the Bukit Aman Police is commended and should be used as a springboard towards 
the development of a mechanism for cooperation between both bodies, including 
at the State level.  

 
1.13 SUHAKAM recognises that in tandem with this recommendation, improvements 

should also be made to the standard of Police investigations9 through training. 
SUHAKAM is encouraged that the Police plans to set up a Police education council 
to review and enhance training methods10. SUHAKAM recommends that 
representatives from the AGC be included as members of the Police education 
council to ensure improvements to current training modules on investigations, 
particularly in areas mentioned above.  

 
 
2. Guidelines or Code on discretion to prosecute 
2.1 By and large, participants recognised the importance of a code or guidelines on 

discretion to prosecute. It was suggested that any such code should be reviewed 
constantly and should be applicable to the whole spectrum of prosecuting officers, 
namely, from Police officers to DPPs as this would ensure the obligation of the right 
to a speedy and fair trial. 

 
Discretion to discontinue prosecution 
2.2 The discussion then turned towards the seeming reluctance of DPPs to exercise his 

or her discretion not to prosecute, although discretionary power is available. It was 
observed that this unwillingness to discontinue with prosecution directly affects the 
human rights of an innocent person, particularly when at an early stage, it was clear 
that there were no grounds to prosecute. It was thought that this reluctance to 

                                                 
9 See also the Report of the Royal Commission to Enhance the Operation and Management of the Royal 
Malaysia Police, at pp. 233 & 239 where the Royal Commission recommended that a higher standard is 
required in particular aspects of Police investigations. 
10 R.A. Hamid, Council to raise police standards THE STAR, 29 November 2006. 
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review cases midstream during the trial stems from DPPs fear of adverse allegations. 
This leads to DPPs leaving the matter to the Courts. 

 
2.3 It was argued that the decision whether to prosecute or otherwise is a matter of 

perception. The prosecution may consider the evidence as sufficient but a defence 
counsel may conclude that there was insufficient evidence to prosecute. On the 
other hand, it was also cautioned that the perception of the evidence by one 
person (either counsel or the DPP) could be inaccurate, as the Judge presiding the 
case may perceive the case differently. In this instance, judicial power is vested in 
the Judge and the Judge should decide whether to grant an acquittal or 
otherwise. The burden should not shift to the DPP, unless it is obvious case. It is in the 
obvious cases that SUHAKAM is concerned with. Once a case is seen as no longer 
tenable for the Prosecution, the majority felt that DPPs ought to decide to enter a 
nolle prosequi.  

 
2.4 It was explained that the AGC draws on the 90 percent rule, namely, charges are 

laid only when there is at least 90 percent certainty of securing a conviction. Some 
participants regarded the 90 percent rule as commendable while others felt that 
the 90 percent rule could reinforce the existing reluctance by DPPs to discontinue a 
prosecution as although subsequent developments in evidence could mean that 
the certainty of conviction could be less than 90 percent, DPPs would be disinclined 
to cease prosecution in order to avoid being criticised of their initial decision to 
charge.  

 
2.5 It was also pointed out that the reluctance to discontinue proceedings which in turn 

results in the collapse of a case at the early stages of a trial occurs more frequently 
when a junior prosecutor carries out the prosecution. One explanation proffered 
was that a culture has been created that places trust only on the upper echelons of 
DPPs. This results in over-centralisation of the discretion to prosecute and creating a 
bottle-neck to the discretion process. 

 
2.6 While it was acknowledged that in certain instances there was a need to refer 

cases to a more senior DPP as a check and balance mechanism and to protect the 
DPP from unwarranted accusations, there should be better exercise of powers by 
the Police, particularly minor offences.  

 
SUHAKAM’s observations and recommendations 
2.7 The underlying principle behind SUHAKAM’s recommendation to draw up a code or 

guidelines on discretion to prosecute, was, inter alia, to ensure a more transparent 
prosecution, to enable lawyers and the general public to understand and be 
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acquainted with reasons behind the prosecution of cases and the criteria that DPPs 
are guided by. It is envisaged that the code would be drafted by the AGC. 

 
2.8 SUHAKAM acknowledges that because the discretion to prosecute is a matter of 

assessment, a subjective analysis, an objective guidel ine, made available to the 
public is needed as it could contribute to the efficient, expeditious and fair disposal 
of criminal cases. As such, SUHAKAM urges the AGC to draft and make public a 
code on discretion to prosecute. The 90 percent rule is a step in the right direction 
and should be used as a basis for further development of a code for prosecutors. A 
detail guideline such as found in countries like the UK or Australia assists the 
Prosecution in its exercise of discretion, even in cases that are in the midstream of 
trials. It assists the defend too in being able to write in representations to the Public 
Prosecutor based on the guidelines for inviting the Public Prosecutor to exercise his 
discretion. 

 
 
3. Consent or sanction from the Public Prosecutor (PP) 
3.1 Generally, participants felt that the need to review the requirement to obtain 

consent or sanction from the PP with a view to retain it only in cases that seriously 
impinge on the protection of public interest, as per SUHAKAM’s recommendation, 
was not needed. The Securities Commission felt that they were able to conduct 
prosecutions expeditiously in securities offences cases that require consent of the 
PP. The AGC felt that the requirement of sanction or consent is needed to ensure 
that cases are properly investigated and any prosecution brought would be 
successful. Similarly, the Bar felt that the requirement was reasonable but there was 
a need to put in place a fixed time frame to address the problem of delay in 
obtaining consent or sanction from the PP. Strong sentiment was expressed for the 
need of time frame to be within the period allowed by the Federal Constitution and 
the Criminal Procedure Code. 

 
Cases exclusively triable at the High Court 
3.2 The discussion during the Follow-up Forum then focused on the problem of 

unreasonable delay by the lower Courts in transmitting to the High Court, cases 
triable at the High Court, leading to accused persons being remanded for lengthy 
periods. The reasons given for the delay in transmission include lack of chemist 
reports, incomplete investigations and the need to refer the matter to the DPP. It 
was suggested that the lower Courts transmit cases exclusively triable at the High 
Court to the High Court immediately to avoid lengthy incarceration of the accused 
person. Participants expressed concern that persons are being charged in spite of 
the investigation papers being incomplete in one way or another. 
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Improper remand procedures 
3.3 The discussion on lengthy remand period brought about a discussion of the problem 

of improper remand procedures. A participant highlighted the regretful practice of 
Magistrates granting remand orders at the lock-up instead of an open Court and 
remand orders being applied by Police personnel other than the Investigation 
Officer resulting in the Investigation Officer being unavailable to explain to the 
Courts the grounds for remand. Over dependent of information solely provided by 
police officers (including the investigating officers) must be avoided by magistrates, 
many opined.  

 
SUHAKAM’ observations and recommendations 
3.4 As regards the need for consent or sanction, SUHAKAM appreciates the views put 

forth by the Securities Commission, the AGC and the Bar. SUHAKAM is of the same 
opinion that the requirement for sanction or consent in securities offences and 
cases of a serious nature should be retained. It is with regard to other offences such 
as offences under the Tourism Vehicles Licensing Act 1999 where the requirement of 
sanction or consent should be reviewed. The objective of the review is to examine 
whether the need for the requirement still exists and to do away with the said 
requirement if it is established that the requirement is undesirable. 

 
3.5 As regards the problem of unnecessary delay and lengthy incarceration of 

accused persons, SUHAKAM supports the Bar’s suggestion to establish a timeframe 
for consents and sanctions. The timeframe is imperative as problems cited at the 
Forum in April 2005 of lack of consent or sanction, incomplete investigation papers 
and lack of chemist reports continue to persist. The same problems were reiterated 
one year later at during the discussion. The right to personal liberty is a fundamental 
right and is guaranteed in article 5(1) of the Federal Constitution.  

 
3.6 In addition, SUHAKAM views the improper practices with regard to remand as a 

serious breach of procedures and a violation of an accused person’s human right 
to a fair trial. Such practices should cease immediately. Remand orders should be 
heard in an open Court and the application thereof should be put forward by the 
Investigation Officer personally. SUHAKAM urges any person or body aware of such 
improper practices with regard to remand, to bring the matter to SUHAKAM’s 
attention. Magistrates are to ensure that wherever possible the remand prisoners 
are represented at the remand hearing. 

 
 
4. Chemists, forensic experts and definite procedures  
4.1 In response to SUHAKAM’s recommendation, the Department of Chemistry 

explained that the said Department has had regular dialogues with the Police and 
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DPPs to establish procedures to avoid unnecessary delay. The said Department also 
has a Client’s Charter, which stipulates turn-around time as 30 days for dangerous 
drugs (possession) cases, 14 days for blood alcohol cases and 18 days for 
restoration of vehicle identification numbers. The Department however did qualify 
that in cases where many items were submitted for examination or analysis, the 
turn-around time could exceed 60 days.  

 
4.2 Despite the assurance by the Department of Chemistry in its written feedback to 

SUHAKAM’s recommendation, participants felt that the problem of delay in the 
submission of chemist reports continue to persist. Particularly in drug cases, accused 
persons continue to be detained for lengthy periods, some as long as 14 months 
because of lack of chemist reports.  

 
4.3 Participants felt that this problem should be dealt with holistically as the 

consequence is the deprivation of a person’s liberty for long periods of time. The 
problem is compounded by allegations of extortions by the Police. In addition, it 
was pointed out that the problem of excessive remand period has led to the 
situation where innocent persons are choosing to plead guilty for minor offences as 
the duration of serving the sentence would be shorter than detention in remand. 

 
4.4 Therefore, it was felt that SUHAKAM’s recommendation for definite procedures, 

guidelines and timeframes between the PP’s office, the Police, the Forensic 
Department and the Department of Chemistry is related to SUHAKAM’s 
recommendation to introduce custody time limit and the liberalisation of 
administration of bail. It was pointed out that in the UK, after a certain period of 
detention, the accused person is entitled to bail, automatically. 

 
SUHAKAM’s observations and recommendations 
4.5 SUHAKAM appreciates the efforts by the Department of Chemistry in having regular 

dialogues with the Police and DPPs and turn-around time in certain cases. However, 
it must be mentioned that notwithstanding these efforts, cases continue to be 
postponed because of the absence of chemist reports. Therefore, SUHAKAM feels 
that SUHAKAM’s earlier recommendations to hire more chemist, to put in place 
definite procedures and guidelines, to introduce custody time limit and to liberalise 
the administration of bail, be implemented without delay. 

 
 
5. Right to counsel and compulsory legal aid 
Right to counsel  
5.1 Participants were in agreement with SUHAKAM’s recommendation that arrested 

persons should be entitled to consult legal counsel and receive legal advice 
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immediately upon arrest. It was generally felt that article 5 of the Federal 
Constitution should be strictly implemented in favour of arrested persons. 

 
5.2 Whilst the balance between Police powers and rights of individuals was recognised, 

participants were unable to agree with the frequently cited reason that presence of 
counsel could interfere with Police investigations. Rather, participants felt that 
presence of counsel works in favour of the Police as this would ensure that Police 
brutality does not occur and would eliminate any challenge of voluntariness of any 
statement given by the accused person. Examples of abuse by the Police that were 
mentioned include a remand of a boy for seven days without the Police informing 
the father of the remand and arrested persons not returned their personal 
belongings after being released from remand. 

 
5.3 To alleviate any fear that the Police may have with regard to allowing an arrested 

person access to a lawyer, it was explained that when a lawyer meets the arrested 
person, the usual questions that would be asked would be whether the Police had 
used force against him, whether he was assaulted, whether he was well treated 
and whether the right under section 113 of the Criminal Procedure Code (CPC) has 
been afforded to him. These questions are unremarkable questions and as such, the 
fear that lawyers would tamper with witnesses and the crime scene is unfounded. 
Although admittedly there would be cases where a lawyer would descend to such 
illegal means, it was pointed out that such instances are rare. In any event, the small 
number of errant lawyers should not be used as an excuse to trample the rights of 
individuals that are guaranteed by the Federal Constitution. 

 
5.4 It was explained that the rationale behind the assertion that lawyers could interfere 

with Police investigations originated before article 5 of the Federal Constitution 
came into effect. As such, in the light of the right to legal counsel in article 5 of the 
Federal Constitution, the assertion of interference with investigations becomes 
baseless. Furthermore, it was pointed out that in the UK and the US, the right to 
counsel, which is afforded to a person immediately upon arrest has not caused any 
problems for the Police. 

 
5.5 In view of the importance of the right to legal counsel, several suggestions were put 

forth by participants to ensure that the right to counsel is invoked immediately upon 
arrest, amongst others, participants recommended: 

 
a. That an accused person should also be given the right to one telephone call, 

should be allowed to inform his or her next-of-kin upon arrest and have all of his 
or her personal belongings returned intact upon release. The judgment in the 
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case of Saul Hamid v PP11 which sets out the principles that the arrested person 
has the right to counsel and that the Police is obliged to inform the family of the 
arrestee and inform the arrested person the main grounds of remand so that the 
issues could be addressed in a fair manner in Court, should be restored; 

b. That the case of Ooi Ah Phua v Officer-in-Charge, Criminal Investigation, 
Kedah/Perlis12 be revisited; 

c. That the law should be amended to provide  sanctions for agencies that breach 
the fundamental liberty of the right to counsel, including disciplinary action 
against Police officers who do not allow arrested persons the right to counsel or 
right to a telephone call without any reasoned explanation; 

d. That if there was a conscious and deliberate intrusion into a constitutional 
guarantee the principle where an agency, be it the Police or any other agency, 
should not be allowed to benefit or reap the fruits  of the intrusion, be looked 
into. Participants felt that for the time being, the strict approach in the US case 
of Miranda v Arizona13 where interrogations cease once an accused person asks 
for a lawyer, should not be followed; but on the other hand the over liberal 
declarations in Karuma’s Case14 ought to be restricted in accordance with the 
principle where conscious and deliberate intrusion into constitutional rights of 
arrested persons are involved. 

e. A change in the attitude and mindset of the Police. 
 
5.6 The representative from the AGC agreed to raise these issues with the AGC. 
 
Compulsory legal aid 
5.7 In addition to the substantive right to legal counsel, a participant felt that the right is 

closely linked to the issue of legal aid. It was pointed out that in M alaysia, there was 
no system of duty solicitors and the constitutional right to a lawyer was only to the 
extent that the lawyer is willing and able. By contrast, in the US, the case of Gideon 
and Wainwright15 established the principle that the State has the responsibility to 
provide the accused person with a lawyer. In the UK, the legal aid scheme allows 
lawyers to take on paid legal aid cases. 

 
5.8 To institutionalise legal aid, participants suggested that the Legal Profession Act 1976 

be amended to include a compulsory requirement for all lawyers to serve one year 
of legal service or to take up one legal aid case a year. In addition, this would ease 
the backlog of cases. The Bar agreed to explore this suggestion. 

 
                                                 
11 [1987] 2 CLJ 257. 
12 [1975] 2 MLJ 198. 
13 384 U.S. 436 
14 1995 AER 236 (Privy Council) 
15  372 U.S. 335 
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SUHAKAM’s observations and recommendations 
5.9 SUHAKAM’s position with regard to the right to counsel is clear – the right should be 

an unfettered right and exercisable immediately upon arrest. As such, SUHAKAM 
calls upon: 
? The AGC to ensure the implementation of this right; 
? The Judiciary to revisit the case of Ooi Ah Phua v Officer-in-Charge, Criminal 

Investigation, Kedah/Perlis16, with a view to preserving the constitutional 
guarantee of the right to legal counsel immediately upon arrest; 

 
5.10 As regards, the suggestion to amend the Legal Profession Act 1976 to make legal 

aid compulsory, SUHAKAM recommends that the Bar pursue the matter further with 
a view to making legal aid compulsory for every lawyer. 

 
6. Disclosure of documents and materials 
6.1 The discussion on disclosure of documents and materials centred on two aspects – 

the AG’s assurance (at the April 2005 Forum) that the AGC would disclose 
documents and materials and the level and stage of disclosure.  

 
6.2 During the discussion, practices in other jurisdictions were referred to, particularly 

India and Australia. It was highlighted that in India, the Judge would disclose all 
documents to the defence counsel. In Australia, pre-trial disclosure is being used as 
a tool for early settlement of cases, the premise being that if the prosecution is 
aware of the strength of the defence’s case or vice versa, then parties could come 
to an agreement to settle the matter or settle the pleas. 

 
Current practice relating to disclosure of documents and materials 
6.3 Whilst the AG gave the guarantee that lawyers need only to write to the AG and 

documents and materials would be disclosed, participants expressed that the 
practice has yet to be implemented and the culture remains trial by ambush. 
Although it was suggested that time should be given for the AG’s directive to take 
effect.  

 
6.4 Ev en if the AGC accedes to the request for documents and materials by defence 

counsel, a participant explained that lawyers would be required to list down 
specific documents requested for. This causes difficulties, as the lawyer is usually 
unaware of the documents that have been seized and litigants and accused 
persons do not usually record the list of seized documents. 

 
6.5 Having said that, the discussion did bring to light positive developments in relation to 

disclosure. There has been mutual disclosure on an ad hoc basis and the Securities 
                                                 
16 [1975] 2 MLJ 198. 
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Commission explained that it has allowed defence counsel to inspect documents. 
The Securities Commission felt that development in the area of disclosure is moving 
in the right direction. The concept of primary and secondary disclosure that 
SUHAKAM recommended could be considered and studied further.  

 
Level and stage of disclosure 
6.6 The second main issue that was discussed was the suggestion that if the prosecution 

discloses documents and materials, then the defence should also be subjected to 
the same level of disclosure. In the UK, the procedure relating to disclosure is moving 
towards mutual disclosure and a continuous duty to disclose. 

 
6.7 On the other hand, it was argued that because the PP institutes proceedings, it is 

the duty of the PP to disclose all documents and materials that the PP is relying 
upon. Defence should only be called upon to disclose documents and materials 
after defence is called and not at the beginning stages of the trial, for the reason 
that particularly statements could be used against the accused person and this 
would be offensive to the cardinal principle that an accused person must not be 
put in a position of compulsion to self incriminate.  

 
6.8 Having said that, it was acknowledged that the aim of pre-trial disclosure is to 

achieve a fair and just trial. Participants further acknowledged that mutual 
disclosure by the prosecution and the defence would be feasible only if an 
accused person enjoys the right to counsel immediately upon arrest. This is because 
the right to counsel would mean that the accused person enjoys the right to legal 
advice and any statement made to the Police would be given under legal advice.  

 
6.9 In concluding, most participants recognised the importance of disclosure. What 

needs to be worked out is the level and stage of disclosure. The representative from 
the AGC agreed to bring the issue to the attention of the Honourable Attorney 
General.  

 
SUHAKAM’s observations and recommendations 
6.10 SUHAKAM welcomes the recent move in the corruption trial of Tan Sri Kasitah 

Gadam where both parties to the proceedings were allowed access to all 
documents that will be used in the trial17. SUHAKAM is heartened that the Attorney 
General’s directive has been transmitted into practice.  

 

                                                 
17 SUHAKAM Media Statement, SUHAKAM: Move To Grant Access To All Documents Commendable, 31 
October 2006, http://www.suhakam.org.my 
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6.11 SUHAKAM is also encouraged by the new section 51A of the CPC, introduced by 
the Criminal Procedure Code (Amendment) Act 200618. Section 51A obligates the 
prosecution before the commencement of the trial, to deliver to the accused 
person “a copy of the information made under section 107 relating to the 
commission of the offence to which the accused is charged, a copy of any 
document which would be tendered as part of the evidence for the prosecution 
and a written statement of facts favourable to the defence of the accused signed 
under the hand of the PP or any person conducting the prosecution”. The only 
exception is if disclosure would be contrary to public interest19. 

 
6.12 SUHAKAM views the new section 51A as a positive development. SUHAKAM hopes 

that the obligation to disclose would be extended to a continuing duty to disclose 
throughout the trial in which the prosecution is required to disclose to the defence 
documents or materials, which might undermine the case for the prosecution 
against the accused or might be reasonably expected to assist the accused’s 
defence. 

                                                 
18 The Criminal Procedure Code (Amendment) Act 2006 will come into force on 1 January 2007. 
19 Section 51A(2) of the Criminal Procedure Code (Amendment) Act 2006. 
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B. THE TRIAL PROCESS 
1. Interpreters 
1.1 Participants shared SUHAKAM’s sentiments regarding shortage of interpreters, 

pointing out that the shortage of interpreters was more acute in the criminal Courts. 
It was opined that the problem is less serious in civil Courts as parties are allowed to 
bring their own interpreters. In addition, the shortage of interpreters for accused 
persons from Myanmar, Bangladesh, African nations and China were highlighted. 

 
1.2 It was observed that the causes of shortage of interpreters could be due to the low 

salary of an interpreter and the unrelated duties placed on interpreters who are  
asked to do miscellaneous clerical work and are grouped with clerical staff. It was 
agreed by all participants that interpreters should be given better recognition. 

 
1.3 The issue of the length of time that interpreters would be needed was also mooted. 

It was remarked that it would be likely that the coming generation would be fluent 
in Bahasa Malaysia and English and as a result, the need for interpreters would be a 
short term one as there would be a foreseeable attrition rate. Therefore, if the length 
of time which interpreters would still be required could be predicted, it was 
suggested that better services, in terms of salary, could be offered to current 
interpreters. 

 
SUHAKAM’s observations and recommendations 
1.4 One view that came out clearly from the discussion during the Follow-up Forum was 

the need to increase the salary of interpreters and to appreciate and recognise the 
work carried out by interpreters. Thus, SUHAKAM reiterates its recommendation that 
the remuneration of all interpreters be reappraised with a view to increasing their 
remuneration to commensurate with their responsibilities.  

 
 
2. Plea bargaining 
2.1 During the discussion, a participant suggested formalising the use of plea bargain to 

facilitate early settlement of cases. The suggestion received divergent views, with 
particular discussion on the form and substance of plea bargain. Proponents of 
formalising plea bargain felt that it would assist settlement of cases. For example, in 
India, the Indian Criminal Procedure Code was amended to include plea 
bargaining where the Judge could indicate the sentence. 

 
2.2 At the same time, other participants were of the view that the plea bargaining 

process should not be formalised and the Judge should not be involved in the plea 
bargaining process. Only the prosecution and the defence counsel should be 
involved in discussing and agreeing to a reduced charge and a sentence. It was 
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suggested that the system in the UK be studied where the Judge informs the parties 
of the range of imprisonment or fine within which counsel would then be able to 
advise his or her client appropriately. 

 
2.3 The representative from the AGC pointed out that the AGC is in the process of 

looking into the US practice of plea bargain. 
 
SUHAKAM’s observations and recommendations 
2.4 To ensure fairness and transparency, SUHAKAM feels that the issue of formalising the 

plea bargaining process requires further discussion, particularly in regard to ‘/its form 
and substance. As such, SUHAKAM recommends that a committee be set up, 
comprising all stakeholders, to further examine the said issue. 

 
 
3. Deaths in custody 
3.1 A participant highlighted the worrying number of deaths in custody and the lengthy 

time taken to hold an inquest and suggested the establishment of a coroner’s 
court.  

 
3.2 It was further suggested that an independent coroner should be appointed to carry 

out the inquest instead of a Magistrate. It was explained that the suggestion was 
premised on the fact that because an inquest requires some knowledge of forensic 
pathology, a coroner who is a specialist in the field would be more appropriate.  

 
SUHAKAM’s observations and recommendations 
3.3 SUHAKAM has decided to hold an inquiry into all deaths in custody provided that 

the Magistrate has not commenced an inquest. In addition, SUHAKAM has also 
recommended an amendment to the CPC to include a provision for automatic 
inquest for any death in custody. 
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CHAPTER 3 – CIVIL COURTS 
 
1. Alternative Dispute Methods 
1.1 Generally, the discussion focused on two main alternative dispute methods 

recommended by SUHAKAM, namely pre-action protocols and mediation. 
Participants were divergent in their views, some agreeing with the 
recommendations whilst others were concerned whether such alternative dispute 
methods would be viable in Malaysia. 

 
Pre-action protocols 
1.2 As one of the ways to reduce the number of disputes ending up in Court, SUHAKAM 

recommended the formulation of practicable steps, drawing heavily upon pre-
action protocols in England and Wales and the Early Neutral Evaluation (ENE) in the 
US. 

 
1.3 Whilst the Judiciary and the Securities Commission favoured the introduction of pre-

action protocols stating that it would allow parties to negotiate and discuss their 
disputes in an open and frank manner, several concerns were raised as to the 
effectiveness of pre-action protocols in reducing the backlog of Court cases. The 
first contention was that pre-action protocols could reduce access to justice for the 
poor because of the increased cost arising from pre-action protocols. It was viewed 
that the UK and the US has in place highly developed legal aid systems which 
facilitates the workability of pre-action protocols. Similarly, the AGC felt that pre-
action protocols could violate the constitutional right of access to justice.  

 
1.4 In addition to the concern of access to justice, it was intimated that the introduction 

of pre-action protocols would complicate matters further for litigants. As it is, lawyers 
are finding it difficult to explain  Court procedures to litigants and the introduction of 
pre-action protocols would mean a further complex explanation on why the case 
could not go to Court without first going through pre-action protocols. It was felt 
that there should be a good delivery system within the legal structure before pre-
action protocols is introduced.  

 
1.5 The Bar on the other hand felt that there should not be a distinction between pre-

action and post-action protocol. The Bar preferred alternative disputes resolution, in 
particular mediation.  

 
1.6 Both the Securities Commission and the AGC felt that if pre-action protocols were 

introduced, its effectiveness would depend upon threat of heavy costs for non-
compliance or abuse. The AGC further recommended that feedback be sought 
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from other jurisdictions that have implemented pre-action protocols so that pitfalls 
could be avoided or minimised. 

 
1.7 With the concerns in mind, it was suggested that pre-action protocols be 

introduced for certain types of cases in the lower Courts. Singapore was cited as an 
example where pre-action protocol is used in accident cases that do not involve 
personal injury. This suggestion was positively received by the participants and it was 
further suggested that the types of cases in the Magistrates Court that end up in 
judgement in default be identified and pre-action protocol introduced for such 
cases. For example, debt collection in credit card cases where more often than not 
these cases are not disputed and settled.  

 
Arbitration 
1.8 The issue of arbitration as another alternative dispute method was briefly discussed 

during the Follow-up Forums. It was highlighted that Parliament recently passed the 
new Arbitration Act 2005 and the provisions in the said Act seems progressive. It was 
however pointed out that the main problem of alternative dispute resolution is the 
lack of trained personnel in this area. As such, it was suggested that a regional 
centre on alternative dispute resolution (ADR) or a school to train arbitration lawyers 
be established as it was felt that it would not be beneficial to introduce ADR without 
the supporting framework of trained personnel. 

 
Mediation 
1.9 The second alternative dispute method that was discussed was mediation. Many 

stakeholders, especially the Bar and the AGC, preferred mediation as a form of 
dispute resolution. The Bar encouraged mediation in pre and post action. Because 
the mediator does not go to the merits of the case, this saves costs and the 
mediator does not have to be an expert. The success of mediation is well 
recognised. In UK, US and Singapore, mediation reduced the number of cases 
reaching the trial stage by 90%. Even within Malaysia, mediation has proved 
successful in the Syariah Courts. 

 
1.10 The discussion brought to light the considerable efforts by different bodies to 

develop mediation as an alternative dispute mechanism, in the past year. Lawyers 
and Judges have been sent to Canada, US and other jurisdictions to study the 
mediation system, the Bar has been organising road shows to promote the use of 
mediation and the Bar Council Mediation Centre has tabulated the cost of 
mediation and is currently working with the Bar Council Legal Aid Centre to waive 
the cost of mediation in certain circumstances. In addition, it as pointed out that 
the sub-committee set up by the Rules Committee would be looking into the issue of 
mediation. Amongst the issues that will be addressed include whether there is a 
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need for legislation and whether the legislation is to amend existing framework or to 
add on to the current procedures where certain parties are mandated to look at 
alternative methods like mediation before litigants step in the corridors of the Court. 

 
1.11 Having said that, despite the aforementioned initiatives, participants remarked that 

in terms of advancement in the area of mediation, Malaysia lagged behind 
Singapore, UK and US. In these jurisdictions, mediation was introduced more than a 
decade ago. In Singapore, mediation is compulsory in the lower courts. Mediation 
proceedings are before a particular Magistrate who is assigned to deal with such 
cases. If it is not settled, parties would go before another Magistrate to have the 
case tried where issues regarding costs would be taken into account.  

 
1.12 Three concerns were raised with regard to mediation. Firstly, it was observed by a 

participant that as much as cost is a factor in litigation, it is also a factor in 
mediation. By introducing mediation, it adds another layer to the dispute resolution 
process and consequently another type of cost which could be shouldered with the 
normal cost, especially by poor litigants. Mediation if made only an option may 
result in parties not willing to settle at the mediation stage, or banks and large 
corporations passing the cost of mediation to consumers and tax payers.  To this, it 
was responded that if the expected success rate is high, then the issue of cost 
would not arise. In any event, poor litigants could resort to an application of in 
forma pauparis. Furthermore, it was highlighted that the Bar Council Mediation 
Centre on its part is willing to waive costs where parties would pay approximately 
between RM1, 000 and RM2, 000. 

 
1.13 The second concern that was highlighted was the confrontational and adversarial 

culture of litigants, which may work against mediation. It was opined that the 
litigious society in Singapore, US, UK and Australia were more sophisticated. It was 
felt that the focus should be on developing an effective post action system before 
introducing pre-action procedures like pre-action protocols and mediation. Like in 
Singapore, Australia, UK and US, litigants should first be convinced that the post 
action system is expeditious and effective. This opinion was disagreed by another 
participant. It was pointed out that the problem of the current system is the high 
number of cases registered in Court. For example, each High Court Judge in the 
Shah Alam has 3,000 pending matters. Mediation could reduce the backlog of 
cases and even 10% reduction would be a significant solution to the problem. 
Therefore, an alternative to the present system is needed to strengthen the judicial 
system. It was felt that there should be a change of mindset, i.e., a less adversarial 
attitude. It must also be remembered that not all litigants are unwilling to settle. 
There are some litigants who come to Court with the sincere intention to settle the 
dispute where mediation would be suitable for such litigants. 
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1.14 Thirdly, introducing mediation into the dispute resolution process would require 

funding. To this, it was clarified that if mediation is introduced, the matter would go 
before the Rules Committee as it would mean amendments to certain legislation.  
As such, the issue of funding will be addressed. 

 
Compulsory use of ADR 
1.15 Another pertinent point that was highlighted during the Follow-up Forum was 

whether ADR, should it be introduced in Malaysia, be made compulsory.  A 
participant explained that in San Diego (US), when compulsory use of ADR was 
introduced, at the outset, a fund was established to provide for the ADR system.  In 
addition, a list of solicitors for ADR was drawn upon. In San Diego, parties are given 
six months to settle the dispute, failing which the case goes to Court. Even at the 
stage prior to the trial, the case can still be settled before a ‘settlement’ judge. As 
such, ADR became part of the framework of the San Diego judicial system. By 
contrast, in Malaysia, Judges merely ask at the case management stage whether 
parties would like to resort to mediation.  

 
SUHAKAM’s observations and recommendations 
1.16 From the discussion, it was clear that there was a need to find an alternative form of 

dispute resolution, whether in a form of pre-action protocol or mediation. 
Furthermore, if compulsory ADR would be introduced, questions that needed to be 
addressed include whether there is a need for a new legislation or an amendment 
to current legislation and the contents of the legislation, i.e., whether ADR should be 
compulsory before a case reaches the Court or should ADR be introduced within 
the Court system itself. Other unresolved issues include educating the public on the 
use and benefits of ADR and the types of cases subject to pre-action protocols and 
ADR. As such, it was agreed that notwithstanding the various existing committees 
looking into the issue of ADR, an independent coordinating committee should be 
set up to conduct further study into the issues of pre-action protocols and the use of 
ADRs. The coordinating committee should be spearheaded by SUHAKAM and 
should include other bodies such as members of the Bar, members of the Judiciary, 
the AG’s Chambers and other professional bodies.  

 
 
2. Case management 
2.1 Another main issue that was discussed during the Follow-up Forum was pre-trial case 

management. The AGC and the Bar disagreed with SUHAKAM’s recommendation 
to amend Order 34 RHC as part of efforts to increase the effectiveness of case 
management and hence reduce unreasonable delay. Various reasons were 
proffered - some preferred the use of summons for directions in Order 25 RHC as it 
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was felt that under Order 34 RHC, five to 10 case management hearings have not 
achieved more than what was accomplished under the previous procedure of 
summons for directions, whilst others favoured strengthening the current pre-trial 
case management mechanism. It is encouraging to note that the Bar Council is 
engaging the Chief Judge to obtain feedback from State Bars on case 
management. 

 
Problems with regard to the current system of case management 
2.2 Participant drew attention to several causes of delay concerning the present case 

management procedure, namely: 
 
a) Attitude of Judges and lawyers 

One common point that participants agreed was the need to change the attitude 
of Judges. Judges do not seem to be aware of the facts and issues during case 
management and different Judges have different comprehension of the objectives 
of pre-trial case management. Further, a case management judge views the cases 
in a cursory manner as compared to how the trial judges would view the same 
cases. Case management directions can therefore be unrealistic. 
 
It was also pointed out that part of the problem was the adversarial manner in 
which lawyers approach issues. One participant suggested reintroducing Order 25 
RHC provisions to overcome this problem. 
 
In addition, this problem is compounded by the fact that the trial date is fixed only 
when all matters are sorted out. As a result, more often than not it is in the interest of 
the recalcitrant party to drag pre-trial matters as long as possible. 

 
b) Large number of cases shouldered by Judges 

Another problem impeding the effective function of case management is the large 
number of cases shouldered by each Judge. Because of the workload, Judges 
tend to postpone case management to another date or create mechanisms to 
summarise the materials into a smaller groups of documents. Such processes create 
a lot of activity without effecting any real progress. 

  
c) Courts are congested with interlocutory applications 

Apart from Judges undertaking too many cases, it was identified that Courts were 
also clogged up with one too many interlocutory applications. Two explanations 
were submitted as reasons for the large number of interlocutory applications filed in 
Court - firstly, the time consuming procedure of interlocutory applications. It was 
pointed out that the practice where an application for a simple amendment or 
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striking out goes before the Deputy Registrar and there is a right to appeal to a 
Judge in Chambers which protracts proceedings. 

 
Secondly, the unnecessary and prolix nature of interlocutory application itself where 
in certain cases, five or six affidavits are filed by respective parties in a simple 
application for amendment. This is compounded by the misapprehension of the 
decision in the case of Ng Hee Thoong & Anor v Public Bank Berhad [1995] 1 CLJ 
609, where the Court of Appeal decided that failure to reply to an affidavit is 
deemed admission. This leads to parties putting in a number of applications denying 
certain facts, even minor issues. 

 
d) 14-day rule 

Order 32 rule 13 RHC which allows parties 14 days to reply to an affidavit was also 
highlighted as a contributory factor to problems in the current case management 
procedure. It was opined that the 14-day rule was time consuming and causes 
unreasonable delay in Courts. Therefore, it was suggested that Order 32 rule 13 RHC 
be reexamined. 

 
 
Solutions 
2.3 Solutions were proffered to overcome the problems highlighted above, including: 
 
a) Introduction of a procedural compliance checklist 

It was suggested that a procedural compliance checklist be introduced to ensure 
that procedural matters are completed to ensure that pre-trial case management 
proceeds without interruptions. A Registrar should go through the said checklist, 
identify matters that are not completed and refer these outstanding matters to a 
Judge for a decision, for example to issue a show cause letter or a warning. If 
parties do not comply after the first warning is given, costs order should be ordered.  
 
Once compliance issues are dealt with, the Judge would then read the documents 
that are prepared within which all documents should be agreed and parties should 
be encouraged to extract a bundle of core documents (to be read by the Judge). 
Consequently, the Judge would be able to mete out specific directions to deal with 
contentious issues, which could be completed in no more than two case 
managements. Thereafter, a trial date could be set. 

 
b) Specific timeline 

Closely linked to the suggestion for a procedural checklist, was the suggestion that 
a system where a trial date is fixed and then worked backwards, with a specific 
timeline be introduced. In this way, all issues would be brought forth and would 
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reduce late amendments of pleadings, non-compliance of witness statements with 
pleadings and reduction of objections during trial. A participant alluded to the case 
management procedure in England and Wales where only two case 
managements would be fixed over a period of three months. At the first case 
management, directions are given and those directions must be complied with 
before the next case management. If there is non-compliance with the directions, 
there is a strict requirement to apply to the Judge for an extension of time where 
extension of time is not easily granted. At the second case management, dates 
would be fixed for the hearing. It was felt that extension of time, which is given only 
in strict and exceptional circumstances and with good reasons, would encourage 
parties to adhere to the directions. 
 
The Bar agreed with the said proposal and further suggested that case 
management be set close to the date of the trial. For instance, in the UK trial date is 
fixed approximately eight months from the date of case management and in 
Australia, case management is scheduled two weeks before the trial by which time, 
all witness statements have been adduced, objections are dealt with in writing and 
resolved or dealt with by the Judge and the Judge has a clear picture as to what to 
expect at the trial. In addition, the Bar pointed out that an early trial date reduces 
interlocutory applications. 

 
c) Limit of two affidavits in interlocutory applications 

It was recommended that interlocutory applications should be limited to two 
affidavits – one for statement of facts and another to reply to the facts. To this, it 
was assured that the Judiciary is already considering this issue, i.e. to disallow 
appeals on interlocutory matters that are not disposive of the issue. To this, the Bar 
suggested that the two-affidavit restriction be applied at the initial stage only with 
any extra affidavit requiring the leave of the Court. The flexibility is needed as one 
cannot foresee the development of the case.  

 
d) Costs 

It was further observed that the issue of case management involves costs as Court 
attendance fees are factored in the bill of costs. This cost passes down to the 
litigants. To put a stop to the abuse of the case management process, it was 
suggested that apart from the strict and exceptional circumstances for granting 
extension of time (see discussion above), costs should also be imposed on the party 
that causes unreasonable delay. For example, if parties are difficult on agreeing on 
documents, the Judge should then note down the objection and hold the solicitor 
personally liable for costs if at the end of the trial, the objection is unwarranted. A 
participant felt that the practice in Singapore where parties pay for the use of the 
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Court could avoid frivolous cases from being filed in Court and could reduce 
unnecessarily delay. 

 
e) Judges should manage cases 

It was opined that Judges should be more decisive and familiar with the case. The 
Judge must identify the issues, set a date for the trial and the number of hours 
needed for the trial. Other suggestions for Judges to better manage cases include 
disposing off non-contentious matters swiftly without lawyers going into chambers, 
fixing time slots for each matter and doing away with the practice of assigning a 
case to a particular Court to allow Judges who have disposed off their matters for 
the day to call up other cases assigned in other Courts to ease the burden of cases 
in that Court. 

 
f) Uniformity in directions 

Due to various reasons, pre-trial case management procedures vary from Judge to 
Judge. As such, it was also suggested that there should also be uniformity in 
directions given during case management. It was also proposed that the directions 
should be pragmatic including giving a direction to put up a Agreed Statement of 
Facts and it should not depart from the RHC and laws relating to evidence. 

 
g) Early exchange of witness statements 

Participants observed that for standard cases, early exchange of witness statements 
could facilitate early settlement, a practice which has seen success in England and 
Wales.  

 
SUHAKAM’s observations and recommendations 
2.4 In conclusion, participants agreed that this would be one area where a committee 

consisting of all stakeholders could discuss the issue in greater detail, conduct 
research and draw up guidelines. 

 
 
3. Foreigners swearing affidavits 
3.1 One problem that was pointed out was that in cases which involve foreigners 

having to swear an affidavit, the foreigner would have to go to the Embassy to 
obtain a translation of the affidavit into Bahasa Malaysia. This causes delay in the 
Court process and it was suggested that the process of foreigners filing affidavits 
should be simplified. 

 
3.2 To overcome this problem, it was suggested that an affidavit by a foreigner be 

exempted from the need to be translated into Bahasa Malaysia, with the English 
version notarised by a Notary Public. The discussion was informed that the 
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Government is looking at the Hague Convention on Private International Law  and 
other Hague Conventions. These conventions govern commercial matters and the 
Government is looking into implementing the conventions to facilitate problems 
such as this.  

 
SUHAKAM’s observations and recommendations 
3.3 SUHAKAM looks forward to positive developments on this issue. 
 
 
4. Merging of the RHC and Subordinate Court Rules 
4.1 Judiciary is in the process of merging the RHC and the Subordinate Court Rules 

(SCR). The Judiciary is looking at models in other jurisdiction such as Australia and 
the UK. 

   
4.2 The Bar indicated that it was in the final stages of drafting the rules which would be 

extended to the Judiciary. 
 
SUHAKAM’s observations and recommendations 
4.3 SUHAKAM looks forward to the standardisation of rules of Court. However, in doing 

so, SUHAKAM recommends that the Courts consult the Bar and other stakeholders 
with regard to the standardisation of rules of the Court. 

 
 
5. Scale of cost 
5.1 Participants recommended that the scale of cost be revised and the cost 

determined according to the category of cases. For example, in the UK, cost is 
determined in accordance with the seniority of the barrister. For example, if there is 
standard cost, in a public fraud case for instance, a litigant would be aware of the 
costs that he or she would be saddled with. Prospective litigants would also be able 
to factor this in into their decision making process when filing claims. This is practiced 
in the subordinate Courts.  

 
5.2 A participant also suggested that public interest litigation be removed from party-

to-party cost in order that parties in public interest litigation are not levied with high 
cost. 

 
SUHAKAM’s observations and recommendations 
5.3 As propounded by participants during the discussion, costs should be determined in 

accordance with the economic situation. SUHAKAM recommends that the rules 
with regard to scale of cost, be adjusted to a more progressive scale of cost to 
reduce unnecessary litigation at the same time maintaining access to justice.  
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6. Specialised Courts and Judges and prioritising cases 
6.1 Although the Bar agreed with the recommendation in principle, it was pointed out 

that there could be a possibility that the Judge presiding in a specialised Court 
would establish a pre-determined mindset over a number of years. In addition, the 
need for specialised Courts must be justified by sufficient number of cases. 

 
6.2 Together with the issue of specialised Courts and Judges, participants 

recommended that the Courts prioritise certain types of cases, such as land 
matters, in particular cases relating to abandoned housing projects, capital markets 
and intellectual property. It was generally felt that there was a need to prioritise 
cases where great harm would come to litigants if action was not taken quickly.  

 
SUHAKAM’s observations and recommendations 
6.3 SUHAKAM welcomes the decision by the Government to set up dedicated Sessions 

Courts at detention centres to clear the backlog of cases involving illegal 
immigrants20, special Sessions Courts to handle civil cases involving claims between 
RM 2million and RM 5million and special intellectual property Courts21 as part of 
efforts to reduce the backlog of cases22. 

 
6.4 The rationale behind SUHAKAM’s recommendation was premised on the concern 

raised at the Forum in April 2005 that Judges were unfamiliar with specialised areas 
of law such as shipping and intellectual property rights. In addition, it was felt that 
specialisation would to a certain extent ensure that such matters would be disposed 
of competently and swiftly. However, SUHAKAM takes cognisance of the concern 
raised by the Bar with regard to specialised Courts. As such, to further improve upon 
the recommendation, SUHAKAM echoes the suggestion by a participant that 
Judges assigned to specialised Court should be rotated. 

 
6.5 As regards prioritising certain types of cases, in addition to the areas mentioned 

above, SUHAKAM reiterates its recommendation that cases involving children, 
persons with disabilities and the aged be given priority. 

 
 

                                                 
20 Dedicated courts to clear illegal immigrant cases, THE STAR, 2 December 2006. 
21 Special IP court to reduce backlog, THE STAR, 24 September 2005. 
22 M. Nazlina, Special courts proposal to ease backlog, The STAR 3 May 2005. 
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CHAPTER 4 – COURT RESOURCES 
 
1.  Remuneration of Judges 
1.1 There was overwhelming agreement that the remuneration of Judges and Court 

staff should be increased. Participants felt that increasing the remuneration of 
Judges would increase the morale of Judges. It was further suggested that like the 
Singapore Judiciary, the remuneration of Judges be made comparable to that of 
the private sector. This would ensure that the most qualified and competent are 
absorbed into the Judiciary. 

 
Economic link  
1.2 To further strengthen the recommendation to increase the remuneration of Judges, 

a participant felt that data detailing the actual economic value the Judiciary 
contributes to the economy of the country should be documented, with a parallel 
value drawn to the remuneration of Judges. Whilst this may be a novel point, it was 
pointed out that this approach could violate the constitutional premise of the 
Judiciary. What a Judge earns should not be dependent upon what the Judiciary 
collects. As such, the economic link between the Judiciary and the economy could 
be misconstrued. To this it was argued that the issue should be viewed from the 
constitution and social aspects, with particular regard to the way the data is 
presented. 

 
Independent remuneration scale 
1.3 The discussion on the remuneration of Judges was taken a step further where it was 

suggested that remuneration of Judges (both lower and High Court Judges) and 
Court staff should be independent. It was felt that the remuneration scale should 
be removed from the civil service scale and placed within the domain of a 
separate and independent commission dealing with the finances of the Judiciary. 
Rule 2 of the Latimer House Guidelines for Parliamentary Supremacy and Judicial 
Independence recommends that an independent body should manage funds for 
the Judiciary. A majority of participants agreed with the suggestion.  

 
SUHAKAM’s observations and recommendations 
1.4 SUHAKAM reiterates its recommendation to increase the remuneration of Judges 

and to separate the system of remuneration of Judges from the civil service system. 
This would not only make judicial posts more attractive but a self-regulating 
remuneration scheme would uphold the independence of the Judiciary. 
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2. Separate the judicial and legal service and establish a National Institute for Judges 
and continuous legal education for lawyers 

2.1 Participants supported SUHAKAM’s recommendations to separate the judicial and 
legal service and the establishment of a National Institute for Judges. In the former, 
it was felt that a separate judicial and legal service would also enhance the 
efficiency of the AGC and lessen interlacing of officers. 

 
2.2 It was also agreed that ILKAP should be responsible for the advanced legal 

education of only legal officers. 
 
2.3 In regard to the establishment of a National Institute for Judges, it was suggested 

that the National Institute for Judges be extended to all Court support staff, 
including interpreters. 

 
2.4 As regards SUHAKAM’s recommendation to the Bar to cooperate  with universities to 

provide continuous legal education for lawyers, the Bar responded that it was 
already collaborating with universities to provide continuous legal education for 
lawyers. Nevertheless, it was acknowledged that a more structured direction was 
needed. 

 
SUHAKAM’s observations and recommendations 
2.5 SUHAKAM is encouraged by the proposal by Chief Justice Tun Ahmad Fairuz Sheikh 

Halim to separate the lower judiciary from the legal service department23. The 
Commission is in agreement that the separation of the judicial and legal service 
would enhance the independence of the Judiciary and hopes that the 
Government would implement the proposal by the Chief Justice soonest. 

 
2.6 With regard to the establishment of a National Institute for Judges and enhanced 

structure with regard to continuous legal education for lawyer, in view of the 
support received, SUHAKAM reiterates its recommendations to: 
a. Establish a National Institute for Judges that is tasked with the sole responsibility 

of planning, formulating, training and providing advanced legal education for 
all Judges and Court staff; and 

b. Establish a more structured collaboration between the Bar and universities to 
ensure that lawyers receive continuous legal education.  

 
 
 
 

                                                 
23 C.L.Y. Ng, Cutting off unseen hand THE STAR, 22 November 2006; See also R.S. Kumar CJ: Revamp needed for a fully independent 
judiciary THE SUN, 21 August 2006. 
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3.  Appointment of part-time or ad hoc Judges and prosecutors 
Ad hoc Judges 
3.1 It was generally agreed that the recommendation to appoint part-time or ad hoc 

High Court Judges or judicial commissioners was appropriate, as it would reduce 
the workload of Sessions Court and High Court Judges. The discussion during the 
Follow-up Forum then focused on persons that could be appointed as ad hoc 
Judges and cases that could be handled by ad hoc Judges. 

 
3.2 Some participants suggested that lawyers and law professors be appointed as part-

time Judges. As regards the possibility of conflict of interest arising from such 
appointments, participants felt that the concern was unfounded as they, (lawyers 
and law professors that are appointed as ad hoc Judges) would be subjected to 
the same duty to recuse oneself in the event of any conflict of interest. Further, the 
strict constitutional requirements of qualifications of judges must be applied to ad 
hoc judges. 

 
3.3 As regards cases that could be handled by ad hoc Judges, for a start, participants 

proposed that ad hoc Judges handle chamber matters, cases of specialised areas 
of law and interlocutory matters. In addition, participants general agreed that part-
time or ad hoc Judges would be appointed for a specific period of time and for a 
particular matter, with no expectation of being made a Judge.  

 
Ad hoc prosecutors 
3.4 The discussion on appointment of ad hoc Judges precipitated the suggestion that 

the lack of prosecutors could be alleviated with the appointment of lawyers as ad 
hoc prosecutors. In addition, appointment of lawyers as ad hoc prosecutors would 
build a more trusting relationship between lawyers and DPPs. 

 
3.5 It was highlighted that the AGC has in the past engaged lawyers on a contractual 

basis. The representative from the AGC agreed to explore the suggestion of 
appointing lawyers as ad hoc prosecutors. 

 
SUHAKAM’s observations and recommendations 
3.6 SUHAKAM’s recommendation to appoint ad hoc Judges was well received by all 

quarters. What was left was the need to delineate the structure and substance of 
such appointments. Hence, SUHAKAM recommends that the Judiciary and the Bar 
explore the issue and determine matters such as structure of appointments, 
qualification of lawyers to be appointed, duration of appointments, cases that 
could be handled by ad hoc Judges and other matters. 
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4.  Information technology infrastructure 
4.1 SUHAKAM’s recommendation with regard to the establishment of an information 

technology infrastructure received broad support during the discussion. Particular 
attention was paid to the need to shift the function of note taking by Judges.  

 
The use of stenographers in Court 
4.2 It was suggested that stenographers be employed to relieve a Judge from the 

arduous task of note taking. A participant alluded to the various stenographing 
services available – the real time online court transcription services where the full 
transcript, both in hard and soft copy would be provided within two hours of the 
proceedings, with 99% accuracy guarantee. This service could be costly and the 
charges could amount to RM5, 000.00 per day. Alternatively, the delayed time 
service is also available where transcripts would be delivered within three days of 
the proceedings, with a cost of RM2, 000.00 per day. 

 
4.3 The forum was informed that the Government would soon be establishing a system 

to reduce note taking by Judges. To this the Bar expressed its hope that the 
Government would engage the Bar and the Judiciary. Involvement of the Bar and 
the Judiciary would facilitate the identification of problem areas and the 
formulation of practical and effective solutions to suit the Court system in Malaysia. 

 
SUHAKAM’s observations and recommendations 
4.4 Mention must be made of initiatives carried out throughout the year to improve the 

information technology infrastructure. The e-court project was initiated with facilities 
for computerised proceedings24 and the e-judicial project, which includes Court 
Recording Transcription and Case Management System. The Court Recording 
Transcription service includes recording of testimonies by transcribers and it gives 
Judges, lawyers and prosecutors access to these statements25. SUHAKAM hopes to 
see the full implementation of these projects without delay and engagement of all 
stakeholders in the process. 

 
 
5.  Independent Judicial Commission 
5.1 There was majority support for the establishment of an independent Judicial 

Commission to deal with the appointment, promotion, transfer and remuneration of 
Judges. There was common recognition that an independent judicial commission 
would promote transparency, meritocracy and vacancies would be filled up more 
promptly. 

 

                                                 
24 Court procedure to be amended to avoid delays, says Chief Justice, BERNAMA, 8 August 2006.  
25 Minister hails e-judicial system, THE STAR, 26 October 2005. 
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5.2 Discussion also took place with regard to the composition of the independent 
judicial commission. Participants suggested that the proposed system of 
appointment should be a two-tier process involving all sectors including the 
executive, the Judiciary and civil society.  

 
SUHAKAM’s observations and recommendations 
5.3 Since SUHAKAM’s recommendation, the Bar has at numerous occasions repeated 

the call to establish an independent Judicial Commission. However, the response 
from the Government has been less than encouraging, including a negative 
response to consult the Bar Council in the process of appointing Judges26.  

 
5.4 The recommendation for the establishment of an independent Judicial Commission 

is perhaps one of the most important recommendations. An independent Judicial 
Commission would promote an independent judiciary, increase the transparency 
and accountability of judicial appointments, increase competency of 
appointments and increase public confidence in the Judiciary. Therefore, seeing 
that the proper administration of justice is one of the fundamental principles of a 
democratic nation, SUHAKAM fervently urges the Government to establish an 
independent Judicial Commission for judicial appointments. As regards the powers, 
functions and structure of the independent Judicial Commission, these have been 
set out in SUHAKAM’s report of the Forum on the Right to an Expeditious and Fair 
Trial (see pages 57- 59). In addition, SUHAKAM recommends that in the 
developmental process of establishing the independent Judicial Commission, the 
Government engage the relevant stakeholders, including the Judiciary, the Bar 
and SUHAKAM. Perhaps, the system of appointment of Judges in Malaysia should 
take cue from the recent development on Queensland, Australia where the 
Queensland Attorney-General undertook to formally consult the legal profession 
over judicial appointments27. 

 
 
6.  Double fixing 
6.1 On the recommendation to introduce double fixing akin to the system in Singapore, 

it was highlighted that Courts were already fixing approximately five to six cases for 
hearing per day. However, the main drawback of this practice was that only one or 
in certain instances no case would be heard. This frustrates the lawyers and litigants, 
as time would be wasted waiting, only to find out later that the case would be 
adjourned. 

 

                                                 
26 L.Y. Beh, Judicial appointments: Bar Council won’t be consulted , 29 June 2006, http://www.malaysiakini.com  
27 C. Merritt, Bar gets a role in choosing judges, 18 July 2006, http://www.theaustralian.news.com.au 
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6.2 At the same time, adjournments are not only caused by the backlog of cases. It 
was pointed out that the attitude of Judges and lawyers, the former in certain 
instances lack conscientiousness and the latter not prepared to go ahead with the 
hearing, were also causes of adjournments. 

 
6.3 It was suggested that the Courts emulate the UK system of standby cases where 

cases could be called on a short notice. The same system is also practiced in Hong 
Kong.  

 
SUHAKAM’s observations and recommendations 
6.4 In view of the overwhelming support for the introduction of double fixing to minimise 

wastage of the Court’s time caused by unforeseen contingencies, SUHAKAM 
reiterates its recommendation for Courts to fix no more than two cases at the same 
time in which the second ‘standby’ case should already have a date fixed at a 
later date.  

 
 
7. A research officer for each Judge 
7.1 It was recommended that a research officer be appointed for each Judge, as 

practiced in Singapore, US and UK. A participant cited his experience at the 3rd 
District Court of Appeal in New York where the Judge had three research officers. 
Similarly, in Singapore, research officers are tasked to assist Judges. The suggestion 
was overwhelmingly supported by participants. 

 
SUHAKAM’s observations and recommendations 
7.2 SUHAKAM views the appointment of a research officer for each Judge as 

constructive as it would mean that judgements would be dispensed more promptly, 
in turn reducing undue delay in the disposal of Court cases. As such, SUHAKAM 
recommends that a research officer be appointed for each Judge. The research 
officer should not be the Senior Assistant Registrar but should be a separate officer 
who does not have duties relating to registry business. The research officer should 
only be charged with the responsibility of carrying out research for the said Judge. 

 
 
8.  Pro forma judgements 
8.1 Another suggestion that was brought forth during the discussion to alleviate the 

unreasonable delay in the Court system was to have formatted judgements. To this, 
it was explained that there was a proposal by the Judiciary to draw up formatted 
judgements for Order 14 judgement, Order 18 judgement and judgements for 
straightforward criminal cases. 
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8.2 The discussion also raised the issue of the varying lengths of judgements, the 
number of cases cited in a judgement and the structure of judgements. To this, it 
was responded that continuing legal education for Judges would be purposeful in 
this instance, as it would ensure that Judges would be equipped with 
contemporary skills in judgement writing. It was also pointed out that academics 
should play a greater role by writing critique of judgements that are in the 
academic’s opinion, poorly written. 

 
8.3 Having said that, participants felt that the issue of pro forma judgements and 

structure of judgements are matters within the purview of the Judiciary. 
 
SUHAKAM’s observations and recommendations 
8.4 SUHAKAM is encouraged that the Judiciary intends to draw up pro forma 

judgements for Order 14 judgement, Order 18 judgement and judgements for 
straightforward criminal cases. In this regard, SUHAKAM urges the Judiciary to 
expedite the commendable effort and to issue guidelines with regard to the format 
and structure of judgements. 

 
 
9.  Recording of statistics by Judges 
9.1 During the discussion, there was a suggestion from a participant to relieve Judges 

of the responsibility of recording statistics. It was suggested that Registrars undertake 
the said task. 

 
9.2 The suggestion was disagreed to by a member of the Judiciary. It was opined that 

the recording of statistics proved useful as it acts as a self-checking system for 
Judges. 

 
SUHAKAM’s observations and recommendations 
9.3 It is SUHAKAM’s opinion that the issue of the utility of recording statistics is best 

decided by members of the Judiciary. 
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CHAPTER 5 – CONCLUSION AND SUMMARY OF SUHAKAM’S 
RECOMMENDATIONS 
 
Over the past year, many significant inroads have been made to reduce undue delay, 
such as the e-judicial project, the appointment of more Judges, the requirement to only 
appoint judicial officers with at least five years experience as Magistrates28 and the 
introduction of mediation as an alternative dispute mechanism by the Legal Aid Bureau29. 
In addition, Magistrates have been seen to take greater control of the trial process – a 
Magistrate had reprimanded an accused person because of 23 postponements sought 
by the accused person30. 
 
However, the task of reducing unreasonable delay in the Court remains an uphill struggle 
as one still hears of 25-year-old cases still pending in Court31, the six-year delay in the 
hearing of a murder trial32 and the 40 week delay in the implementation of the e-Judiciary 
system33. As such, there is a need to make a conscientious and serious effort in tackling the 
problem holistically and to engage stakeholders in the process. 
 
Having said that, it must be remembered that in the quest to reduce unreasonable delay 
in the Courts, the fundamental principle of justice should not be abandoned. Justice in this 
regard implies a tripartite notion of “regard for the rights of the accused, for the interests of 
victims and for the well-being of society at large”34.  
 
In concluding, on the part of SUHAKAM, SUHAKAM undertakes to: 
? Establish a committee, comprising of all stakeholders to examine the issue of plea 

bargain; 
? Set-up a coordinating committee, encompassing members of the Judiciary, the 

AGC, the Bar and other professional bodies to study the issue of pre-action protocols 
and the use of ADR; and 

? Establish a committee consisting of all stakeholders to discuss the issue of pre-trial 
case management in greater detail. 

 
To the Government: 
? Increase the remuneration of interpreters; 
? Amend the CPC to include a provision for automatic inquests for any death in 

custody; 
                                                 
28 C.L.Y Ng & R. Wong, Experienced magistrates only, THE STAR, 9 February 2006. 
29 Bereau to offer mediation , THE STAR, 1 May 2006. 
30 No more delays, accused told, THE STAR, 22 February 2006. 
31 25-year-old court cases still pending, THE STAR, 3 February 2006. 
32 Six-year delay not entirely court’s fault, says judge , THE STAR, 11 November 2005. 
33 e-Judiciary system 40 weeks behind schedule , THE STAR, 9 December 2005. 
34 Commission on Human Rights, Promotion and Protection of Human Rights (7 February 2006), E/CN4/2006/93, 
at para. 4, http://www.un.org  
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? Increase the remuneration of Judges; 
? Separate the system of remuneration of Judges from the civil service system;  
? Establish an independent body to manage the remuneration of Judges; 
? Separate the Judicial and Legal Service, the Lower Judiciary and the Legal 

Department; 
? Establish a National Institute for Judges. The said institute should be extended to all 

Court staff, including interpreters; 
? Implement without delay an information technology infrastructure for the Judiciary 

and engage stakeholders in the process; and 
? Establish an independent judicial commission for judicial appointments and to 

engage relevant stakeholders in the process. 
 
To the Judiciary, these recommendations: 
? Revisit the case of Ooi Ah Phua v Officer-in-Charge, Criminal Investigation 

Kedah/Perlis35, with a view to preserving the constitutional guarantee of the right to 
legal counsel immediately upon arrest; 

? Hold inquests in all cases of death in custody; 
? Consult members of the Bar and other stakeholders with regard to the standardisation 

of the RHC and the SCR; 
? Adjust the scale of cost to a more progressive one; 
? Rotate Judges assigned to specialised Courts; 
? Prioritise cases involving children, persons with disabilities and the aged; 
? Determine, in collaboration with the Bar, issues of structure, qualification, duration of 

appointment of ad hoc Judges; 
? Fix no more than two cases at the same time; 
? Appoint one research officer for each Judge; 
? Expedite initiatives relating to pro forma judgements; and 
? Examine the utility of recording statistics. 
 
To the AGC, these recommendations: 
? Concretise existing mechanism for closer cooperation between DPPs and the Police, 

with a view to improve Police investigations; 
? Draft and make public a code on discretion to prosecute based on the 90 percent 

rule; 
? Ensure that accused persons are afforded the right to legal counsel immediately 

upon arrest; 
? Review laws that require the sanction or consent of the PP, particularly offences that 

are not serious and do not impinge on the protection of public interest; 
? Establish a timeframe for consents and sanctions from the PP; and 

                                                 
35 [1975] 2 MLJ 198. 
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? Extend the obligation in the new section 51A of the CPC to a continuing duty to 
disclose throughout the trial. 

 
To the Bar, these recommendations: 
? Pursue the issue of compulsory legal aid, with a view to making it a compulsory 

requirement for each lawyer to undertake legal aid cases or legal aid work;  
? Establish a more structured collaboration between the Bar and universities to ensure 

that lawyers receive continuous legal education; and 
? Highlight to SUHAKAM particular cases of improper practices relating to remand. 
 
To the Police, these recommendations: 
? Include the AGC as members of the Police education council to ensure 

improvements to current training modules on investigations; and 
? Give arrested persons the right to legal counsel immediately upon arrest. 
 
To the Department of Chemistry, these recommendations: 
? Hire more chemists; and 
? Establish definite procedures and guidelines in relation to acceptable timely delivery 

of reports. 
 


