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1

INTRODUCTION

1.

On 28 May 2006, a Sunday, at about 10.30 a.m. there was an assembly of approximately

200 to 300 men and women and some children in front of the Suria KLCC entrance.

Speeches were made by some persons protesting a hike in petrol and electricity prices.
The assembly was ordered by the police to disperse. A water cannon with twin nozzles
was used to disperse the crowd. It was alleged that some personnel of the Police

Federal Reserve Unit (FRU)2 used force to disperse the crowd and that they used batons

and shields to assault those present at the scene while the general police3 arrested
several persons.

2.

The news media carried stories of the assembly and the police interventions with some

photographs of the crowd, the police in action and the injured persons.

It was supposed to be the climax of a series of anti-fuel hike demonstrations, yet it ended

on a tragic note when police today forcefully broke up the protest with at least two
seriously injured…

- Brutal end to anti-fuel hike demo, MALAYSIAKINI.COM, 28 May 2006

…Amnesty International condemns the alleged excessive use of force by the police
when dispersing a peaceful demonstration held at the Kuala Lumpur City Centre

yesterday... DAP strongly deplores the police for their unprovoked violence in arresting
20 persons protesting against the fuel and electricity tariff hike by the government at the

Kuala Lumpur City Centre yesterday….This is another strong, powerful reason why the

1 Suria KLCC is Malaysia's premier shopping destination located at Kuala Lumpur's prestigious commercial area the
Kuala Lumpur City Centre (KLCC) and it is located at the junction of Jalan Ampang and Jalan P Ramlee. Suria KLCC
is accessed by three major roads Jalan Ampang, Jalan P. Ramlee and Jalan Kia Peng
2 Exhibit 36, Paragraph 11 of the IGSO Circular No. 2 states that: “The FRUs are designed,equipped and trained for
two functions … and these are:a. Dealing with Public Order situation, e.g. the suppression of riots and the dispersal of unlawful assemblies; and
b. Duties in support of District Police, the CID [Crime Investigation Department] and the SB [Special Branch].”
3 For the purpose of this report, references to 'general police' or 'general police force' would mean police officers
other than the FRU personnel.

2
IPCMC [Independent Police Complaints and Misconduct Commission] is essential. ...In
situations such as this, it would be totally unconvincing if the ensuing investigations is

conducted internally, because we already hear the official stand of the police (that
they were merely acting in self-defence)...

- 'Brute force': Police get a beating, MALAYSIAKINI.COM, 29 May 2006

…Recounting the incident, Amran said he shielded his son with his arms when the police

had fired their water cannons. They then quickly moved out of range. “Then came the
FRU - armed with shields and batons. They beat whoever came in their path. We had

no chance to plead to them, we could only run." "In the chaos, I lost my son. So I slowed
down. The FRU came from behind me and they kept beating my back and head with
their shields and batons," he added. According to him, blood began flowing profusely

from his head and his black shirt turned red. "I felt dizzy but I continued to run from them,"
said Amran, who was discharged today….

-Bloody Sunday - the aftermath, MALAYSIAKINI.COM, 29 May 2006

... “The police have got a job to do (and) they were merely doing their job. I defend the

action of my officers and men,” he [Inspector-General of Police, Tan Sri Mohd Bakri
Omar] told a press conference…

- Bloody Sunday: Police Chief justifies action, MALAYSIAKINI.COM, 31 May 2006

… Inspector-General of Police Tan Sri Mohd Bakri Omar said those on duty at the KLCC
used "minimum force" and had never intended to harm anyone. Police had ordered the

demonstrators to disperse but they in turn confronted the policemen. "If you go ahead
and confront the police, the police have the right to defend themselves," Bakri said. "If

only they had taken heed of the police's advice to disperse, there would not be a single

arrest. But if you stay on and go against instructions, we have got to do our job. My men
were merely doing their job. I defend the actions of my officers.”…

- Policemen have the right to defend themselves, New Straits Times, 1 June 2006

… Amran Zulkifli of Sungai Petani said he had gone to KLCC on Sunday to do some
shopping with his family. On seeing the demonstration, he and his 10-year-old son went
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near the demonstration out of curiosity. He said he was leaving the crowd after the

police ordered the demonstrators to disperse when he was hit by the police from the
back. Amran was one of the most seriously injured people from the incident. He claimed
he was repeatedly clubbed by the police on his right arm, shoulder and head. He was
given five stitches on the head…

-Suhakam to discuss police brutality, The Sun, 1 June 2006

3.

Complaints of alleged police brutally were lodged with the Human Rights Commission

of Malaysia (SUHAKAM) by several organisations, namely Suara Rakyat Malaysia

(SUARAM), Pertubuhan Jamaah Islah Malaysia, Jaringan Rakyat Tertindas (JERIT),

Community Development Centre and the Malaysia Youth and Students Democratic
Movement (DEMA). The complaints include, inter alia:

a. That the police when dispersing the crowd used violence;

b. That there was disregard for the safety of the protestors while dispersing the crowd;
c. That the right to peaceful assembly was infringed;

d. That rifles and guns brought by the Federal Reserve Unit (FRU) officers intimidated
and created fear amongst the crowd and

e. That a helicopter that hovered at a low level over the crowd posed a danger to the
crowd.

4.

The 79th Commission Meeting held on 12 June 2006 was interrupted to allow the

representatives of SUARAM and the Human Rights Society of Malaysia (HAKAM) to meet
with the Chairman and some Commissioners. The group demanded that SUHAKAM

conduct a public inquiry into the alleged brutality. The Chairman stated that the matter
needed further investigation before the Commission could decide whether a public
inquiry should be conducted.
5.

The Commission on 14 June 2006 wrote to the Police inquiring as to the status of the

investigations into the allegations of police brutality (See Annex 1). There was no reply
to the letter.

6.

Earlier on 31 May 2006 the (then) Inspector General of Police, Tan Sri Bakri Omar, came
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out with a statement that the Police were merely carrying out their duty to maintain law
and order. (See Annex 2 for the newspaper articles).
7.

On 10 July 2006, the issue was specifically brought up and discussed at the 80th

Commission Meeting. After being briefed on the absence of any response from the

police and on the evidence so far collected by the Secretariat, the Commission agreed
that a public inquiry would be conducted into the incident that took place during the
assembly at KLCC on 28 May 2006 (the “Inquiry”).
8.

The Commission appointed the following Commissioners to form a Panel to conduct the

Inquiry:

• Dato' K.C. Vohrah (Chairperson)
• Dato' Choo Siew Kioh

• Datin Paduka Zaitoon Dato' Othman
• Dato' Michael Yeoh Onn Kheng
9.

The Panel then formed a Secretariat to assist in the Inquiry comprising the following

officers from the Commission:• Ms. Long Seh Lih

• Ms. Nurul Hasanah Ahamed Hassain Malim
• Mr. Nur Amir Saravanan

• Mr. Wan Mazlan Wan Mat
• Mr. Shahizad Sulaiman
• Mr. Mohd Azizi Azmi
• Ms. Suraina Pasha

• Mr. Muhammad Helmy Dazman

• Ms. Syairin Adirah Abdul Rahman
• Ms. Noor Azlina Abdul Jalil
• Datin Zainap Sani
10.

Of these officers, Ms. Long Seh Lih and Ms. Nurul Hasanah Ahamed Hassain Malim

assisted the Panel of Inquiry by adducing evidence during the Inquiry.
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11.

The Panel Secretariat continued investigations into the allegations which included the

recording of statements from those who were at the scene and the collection of other
evidence relating to the allegations.

12.

Letters were sent to the general Police Force again and to the FRU (See Annex 3).

TERMS OF REFERENCE

13 The terms of reference for the Public Inquiry into the Incident at KLCC on 28 May 2006
are:

•

To determine whether there was any violation of human rights of any person or party

•

If violations of human rights occurred, to determine:

during the incident;

i. Which person or agency was responsible;
ii. How such violations came about;

iii. What administrative directives and procedures, or arrangements contributed to
them and

iv. What measures should be recommended to be taken to ensure that such
violations do norecur.

14.

On 31 July 2006, SUHAKAM issued a statement giving the terms of reference and calling
for witnesses in relation to the incident at KLCC on 28 May 2006 to come forward and

have their statements recorded (see Annex 4).
15.

16.

A total of 39 persons came forward to have their statements recorded by the

Secretariat.

The FRU responded on 28 August 2006 to the letter by SUHAKAM. The FRU forwarded

details of the personnel on duty on 28 May 2006 and a report on the incident that took
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place on 28 May 2006 at KLCC prepared by the (then) FRU Chief Commandant, Dato'
17.

Mohd. Bin Masdar (W29).

On 5 September 2006, SUHAKAM issued another press release reiterating the terms of

reference of the Inquiry, the dates of the sittings of the Inquiry and giving a gist of the
preliminary investigations carried out by the Panel Secretariat and the rules of practice
and procedure of the Inquiry (See Annex 5).

18.

SUHAKAM's authority and competence to conduct the Inquiry are stipulated in Section

12(1) of the Human Rights Commission of Malaysia Act 1999 (Act 597) (“Act”) which
reads:

Commission may inquire on own motion or on complaint
12. (1)

The Commission may, on its own motion or on a complaint made to it by an
aggrieved person or group of persons or a person acting on behalf of an
aggrieved person or a group of persons, inquire into an allegation of the

(2)

(3)

infringement of the human rights of such person or group of persons.

The Commission shall not inquire into any complaint relating to any
allegation of the infringement of human rights which(a)

is the subject matter of any proceedings pending in any court,

(b)

has been finally determined by any court.

including any appeals; or

If the Commission inquires into an allegation under subsection 12(1) and

during the pendency of such inquiry the allegation becomes the subject
matter of any proceedings in any court, the Commission shall immediately
cease to do the inquiry.

19.

The powers relating to Inquiries under the Act are as shown in section 14, which states:

Powers relating to Inquiries

14. (1)
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The Commission shall, for the purposes of an inquiry under this Act, have the

power-
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(a)

(b)

to procure and receive all such evidence, written or oral, and to
examine all such persons as witnesses, as the Commission thinks
necessary or desirable to procure or examine;

to require that the evidence, whether written or oral, of any witness

be given on oath or affirmation, such oath or affirmation being that
which could be required of the witness if he were giving evidence in

a court of law, and to administer or cause to be administered by an
officer authorized in that behalf by the Commission an oath or
(c)

affirmation to every such witness;

to summon any person residing in Malaysia to attend any meeting

of the Commission to give evidence or produce any document or
other thing in hi spossession, and to examine him as a witness or

require him to produce any document or other thing in his
(d)

(e)
14. (2)

possession;

to admit notwithstanding any of the provisions of the Evidence Act
1950 [Act 56} any evidence, whether written or oral, which may be
inadmissible in civil or criminal proceedings; and

to admit or exclude the public from such inquiry or any part thereof.

Notwithstanding paragraph (1)(c), where a person summoned is a person

under detention under any other written law, such summons shall be issued
in accordance with the laws applicable in relation to the place of detention.

20.

The Panel adopts what was formulated in the Report on the Inquiry on its Own Motion

into the November 5 Incident at the Kesas Highway 2/2000: Part One (“the Kesas
Highway Inquiry Report”) with regard to its power to summon witnesses.

21.

The Act also provides under section 15 the privileges and immunities of witnesses in

respect of evidence to be given before the Commission.

Evidence before the Commission
15. (1)

A person who gives evidence before the Commission shall, in respect of

4 SUHAKAM Report on the Kesas Highway Inquiry, p. 4-5.

8
such evidence, be entitled to all the privileges to which a witness giving

evidence before a court of law is entitled in respect of evidence given by
(2)

him before such court.

No person shall, in respect of any evidence written or oral given by that

person to orbefore the Commission, be liable to any action or proceeding,
civil or criminal in any court except when the person is charged with giving
or fabricating false evidence.

22.

23.

24.

For the purpose of the conduct of the Inquiry the Panel adopted the guidelines drawn

up by the Kesas Highway Inquiry Report.

A statement was issued by SUHAKAM informing the public of these guidelines and of the
dates of hearing of the Inquiry (See Annex 5).

The Panel invited the Police, the Attorney General's Chambers and the Bar Council to

send representatives to observe the Inquiry.

a.

The Attorney General's Chambers was represented from the third day of the Inquiry by:

•

12 October 2006 - Mrs. Zuraidah Rastam Shahrom

•
•

11 October 2006 - Mr. Mohd. Radzi Harun

13 October 2006 - Mrs. Zuraidah Rastam Shahrom

•

16 October 2006 - Mr. Muhamad Rushdan Mohamed

•

18 October 2006 - Mr. Muhamad Rushdan Mohamed

b.

The Bar Council was represented by:

•

6 October 2006 - Ms. Chen Hong Lynn

•

12 October 2006 - Ms. Chen Hong Lynn

•

•
•
•

17 October 2006 - Mr. Muhamad Rushdan Mohamed

5 October 2006 - Mr. Edmund Bon

11 October 2006 - Mr. Edward Saw

13 October 2006- Mr. Nik Mohamed Ikhwan Nik Mahmud
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•

16 October 2006 - Mr. Ramesh Sivakumar

•

18 October 2006 - Mr. Nik Mohamed Ikhwan Nik Mahmud

•

c.
•
•
•
•

17 October 2006 - Mr. Nik Mohamed Ikhwan Nik Mahmud

The following were counsel from the Legal Aid Centre, Kuala Lumpur Bar representing
some of the witnesses who had been allegedly assaulted:
5 October 2006 - Mr. Sivarasa Rasiah and Mr. Amer Hamzah Arshad

6 October 2006 - Mr. Sivarasa Rasiah, Mr. Chan Weng Keng and Ms. Moganambal
11 October 2006 - Mr. Chan Weng Keng
12 October 2006 - Mr. R. Ragunanthan

•

13 October 2006 - Mr. Chan Weng Keng

•

17 October 2006 - Mr. Chan Weng Keng

•
•

16 October 2006 - Mr. Amer Hamzah and Ms. Latheefa Koya
18 October 2006 - Mr. Chan Weng Keng

d.

The Police were represented from the third day of the Inquiry by:

•

11 October 2006 - Supt. Rusli Ahmad

•

6 October 2006 - ASP Allaudeen Abd. Majid

•

12 October 2006 - Supt. Rusli Ahmad

•

16 October 2006 - Supt. Rusli Ahmad (morning only) & ASP Noradnan Nordin

•
•
•

13 October 2006 - Supt. Rusli Ahmad

17 October 2006 - ASP Noradnan Nordin
18 October 2006 - ASP Noradnan Nordin

CONDUCT OF THE INQUIRY
25.

The Inquiry commenced on 5 October 2006 and concluded on 18 October 2006. In the

course of the three weeks, proceedings took place on 6 October 2006, 11 to 13 October
2006 and 16 to 18 October 2006.

26.

The Panel of Inquiry called 54 witnesses and received 52 exhibits during the course of
the proceedings. The List of Witnesses and List of Exhibits are at Annexes 6 and 7,
respectively.
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27.

28.

29.

The Inquiry examined medical evidence pertaining to the injuries suffered by several

witnesses.

In addition, the Inquiry also examined video recordings, photographs, and pamphlets
which were adduced as evidence.

At the conclusion of the Inquiry, the Panel of Inquiry invited the Police, the Bar Council,

the Attorney-General's Chambers and the Legal Aid Centre, Kuala Lumpur Bar
Committee, to present their observations pertaining to issues arising from the terms of
reference of the Inquiry.

30.

On 1 December 2006, SUHAKAM received submissions from the Bar Council and the

Legal Aid Centre, Kuala Lumpur Bar Committee5 on their observations pertaining to

issues arising from the terms of reference of the Inquiry.

5 Submissions from the Bar Council and the Legal Aid Center, Kuala Lumpur Bar Committee to the Panel of Inquiry are
available at SUHAKAM's website, www.suhakam.org.my.
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INTERNATIONAL PRACTICE
AS REGARDS THE RIGHT TO
FREEDOM OF ASSEMBLY
31.

The provisions of the Universal Declaration on Human Rights (UDHR) have been widely

accepted as 'basic principles of international law'6, with strong arguments that the

UDHR has become customary international law. The UDHR is explicitly mentioned in the

preamble in the International Covenant on Economic, Social and Cultural Rights
(ICESCR), International Covenant on Civil and Political Rights (ICCPR), International
Convention on the Elimination of All Forms of Racial Discrimination (ICERD), Convention

on Elimination of All Forms of Discrimination Against Women (CEDAW), Convention
Against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment

(CAT) and Convention on the Rights of the Child (CRC). Courts in many jurisdictions
have made constant reference to the UDHR. For instance, the European Court on
Human Rights (ECtHR) referred to the UDHR in Golder v United Kingdom7, Sibson v The

United Kingdom8 and Jersild v Denmark9. The House of Lords have also referred to the
UDHR in cases such as European Roma Rights Centre & Ors, R (on the application of) v

Immigration Officer at Prague Airport & Anor10 and Islam v. Secretary of State for the
Home Department Immigration Appeal Tribunal and Another, Ex Parte Shah, andR v.11

32.

The Australian Courts considered the UDHR in the case of Wang v Minister for

Immigration Multicultural Affairs12 and the Supreme Court of Canada looked at the
UDHR in the case of B. (R.) v. Children's Aid Society of Metropolitan Toronto.13

33.

In the US case of Filartiga v Pena-Irala14, in considering the prohibition of torture, the

Courts recognised that the UDHR specifies with “great precision the obligations of

member nations under the Charter. Since their adoption members can no longer
contend that they do not know what human rights they promised in the Charter to
promote”. The Courts considered judicial writings that assert that the UDHR has become,

“in toto, a part of binding, customary international law” and “an authoritative
statement of the international community”.15

6 GA Res. 2625 (XXV) (25 U.N. GAOR Supp. (no 28) at 121) (24 October 1970).
7 4451/70 [1975] ECHR 1 (21 February 1975).
8 14327/88 [1993] ECHR 18 (20 April 1993).
9 15890/89 [1994] ECHR 33 (23 September 1994).
10 [2004] UKHL 55 (9 December 2004).
11 [1999] 2 AC 629.
12 [2000] FCA 1599 (10 November 2000).
13 [1995] 1 S.C.R. 315.
14 630 F.2d 876
15 Ibid.
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34.

At the International Conference on Human Rights in Tehran in 1968, the UDHR was

proclaimed as “a common understanding of the peoples of the world concerning the

inalienable and inviolable rights of all members of the human family and constitutes an

obligation for the members of the international community”16. Various General
Assembly Resolutions affirm the binding nature of the UDHR. Most notably, the Vienna
Declaration and Programme of Action on Human Rights, adopted at the World
Conference on Human Rights in 199317, States recognised that the “Universal

Declaration of Human Rights, which constitutes a common standard of achievement
for all peoples and all nations, is the source of inspiration and has been the basis for the

United Nations in making advances in standard setting as contained in the existing

international human rights”. The World Conference went further to reaffirm the
“commitment to the purposes and principles contained in the Charter of the United
Nations and the Universal Declaration of Human Rights”.
35.

At the domestic level, section 4 of the Human Rights Commission of Malaysia Act 1999
makes particular mention of the UDHR, stating, “regard shall be had to the Universal

Declaration of Human Rights” so long as it is not inconsistent with the Federal
Constitution.
36.

Therefore, although Malaysia is not a party to the major international human rights

instruments such as the ICCPR, CAT, provisions of which will be cited at length

throughout this report, the fact that there are strong arguments that the UDHR has been
accorded the level of jus cogens18, the rights which are contained in the UDHR which

are also similarly contained in these international human rights treaties, particularly the
right to freedom of assembly, should be put on the same level and accorded the same
status of customary international law.

37.

This acceptance of freedom of peaceful assembly as a general principle of law and

whose adherence is obligated by the rule of law is further fortified by the fact that the
right is not inconsistent with the Federal Constitution. The right itself is enshrined in Article
10 of the Federal Constitution. In addition, the right to freedom of assembly has been
recognised and upheld by Courts in various jurisdictions. The House of Lord in DPP v

Jones19 held that “the common law recognises that there is a right for members of the
public to assemble together to express views on matters of public concern and consider
that the common law should now recognise this right, which is one of the fundamental
rights of citizens in a democracy”. Equally, the ECtHR in Rassamblement Jarrasien Unit v

16 A. Kaczorowska, Public International Law (2003) (2nd ed.) (Old Bailey Press), at p. 262.
17 (12 July 1993), A/CONF.157/23, http://www.unhchr.ch
18 Oxford Dictionary of Law defines jus cogens as “a rule or principle in international law that is so fundamental that it binds
all states and does not allow any exceptions. Such rules (sometimes called peremptory norms) will only amount to jus
cogens if they are recognized as such by the international community as a whole.”

15
Switzerland20 regarded freedom of assembly as a “fundamental right in a democracy
and is one of the foundations of such a society”.

38.

As rightly pointed out by the Bar, the Federal Constitution should be interpreted in a

broad manner to include the “rules of natural justice and equity consonant with
internationally accepted customs and usages of civilised nations”21 .

19 [1999] 2 AC 240.
20 17 DR 93, 119 (1979) EcomHR
21 Bar Council's Submission to the Panel of Inquiry, at pages 14 and 15.
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FINDING OF UNDISPUTED FACTS

39.

From the evidence of the civilian witnesses, police officers and personnel (both from the

FRU and the general Police) and from a properly verified FRU video recording of major

scenes at KLCC and from other video clips and photographs also properly verified, the
following facts have been ascertained.

THE ORGANISATION AND PURPOSES OF THE ASSEMBLY ON 28 MAY 2006
40.

The assembly on 28 May 2006 at KLCC was organised by PROTES, an unregistered

“coalition of political parties and non-governmental organisations (NGOs)”, which

comprises Parti Islam SeMalaysia (PAS), Parti Keadilan Rakyat (PKR), Parti Sosialis

Malaysia (PSM), non-governmental organizations and student movements22 to protest

against the increase in fuel and electricity prices.
41.

The evidence also indicated that members of the assembly went there specifically for

the meeting at KLCC at 10.00 a.m. and had been informed through word of mouth, the
internet, friends and the handphone.23

THE ASSEMBLY
42.

The Panel observed that the members of the public had gathered at the place of

assembly at around 10.00 a.m. The video recordings (exhibit 6)24 showed that the start
of the time of recording was 10.34 a.m. which Lance Corporal Nasaruddin Hashim (W3),
the cameraman, said did not correspond to the real time as he had not reset the

camera. According to him, the time shown was about 30 minutes behind the real time.
43.

The Panel also noted the evidence of other witnesses who told the Panel that the
assembly started approximately around 10 a.m.25

22 http://proteshargaminyak.blogspot.com
23 Testimony by Dr. Hatta Ramli (W5) who told the Panel he announced the assembly on the net; testimony by Badrul
Hisham (W2) who told the Panel he was informed via telephone; testimony by Lim Ban Teng (W20) who told the
Panel a friend informed him of the assembly.
24 Available at www.suhakam.org.my for download. MP4 player required. Testimony by Dr. Hatta Ramli (W5), Lee
Huat Seng (W8) and Simon Ooi (W23).
25 As testitified by Sergeant Mohd Yacob Mohd Saman, Section 2 Commander (W35) and Corporal Abu Hassan
Rasad, Section 1 Commander (W34).
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44.

The personnel of the FRU and the general Police had earlier gathered at the place of

assembly at approximately 9.00 a.m. and had positioned themselves at the entrance to
Suria KLCC.

45.

Constable Mohd Nasaruddin Abdul Aziz (W30) testified that it was his duty to keep a

contemporaneous diary of major events taking place and of instructions relating to
those events given by his superior officers. The diary, called “Buku Pengharian”, Exhibit
37, was adduced as evidence at the proceedings. Entry no. 1097 of the diary showed

that at approximately 9.55 a.m., the FRU had gathered and positioned themselves in
front of the Command Vehicle in three rows.
46.

The FRU personnel in Sections 1 and 2 were carrying batons, shields and .38 Smith and

Wesson revolvers and were wearing Protective Body Armour (Perlindungan Anggota
Badan).26 According to Sergeant Abdul Aziz Buniran (W37), Section 3 Commander,

section 3 FRU personnel were also wearing Protective Body Armour and carrying batons,
shields, 38 Smith and Wesson revolvers and that seven FRU personnel were each

carrying a rifle while seven others were each carrying a tear gas launcher. The
Protective Body Armour, baton, shield, rifle, and tear gas launcher representative of

those used on the day of the assembly were exhibited on the last day of the Panel's sittings.
47.

The overall Ground Commanding Officer on that day was Assistant Commissioner of
Police (ACP) Kamal Pasha (W31), the (then) OCPD of Dang Wangi. Chief Inspector
Pusparajan (W28), Chief of Troop 4B was the FRU Commanding Officer on that day with

the primary task of communicating orders received by him from the then OCPD to the

FRU personnel.
48.

The evidence of ACP Kamal Pasha, the (then) OCPD of Dang Wangi, Chief Inspector
Pusparajan, Chief of Troop 4B and Constable Mohd. Nasaruddin, the diarist, revealed
that the three of them were standing on top of the Command Vehicle. Photographs of
the Command Vehicle confirmed the same.

26 As testified by Sergeant Mohd Yacob Mohd saman, Section 2 Commander (35) and Corporal Abu Hassan Rasad,
Section 1 Commander (34)
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49.

There was a vehicle on which was mounted a water cannon. According to the

evidence of Sergeant Zabani bin Sulaiman (W33), who was in charge of the water
cannon, the water cannon had twin spouts.

50.

The evidence27 indicated that the assembly took place in front of the KLCC LRT station

entrance off Jalan Ampang. Two witnesses28 estimated that the crowd at the assembly

was around 200-300 people. Malaysiakini29 reported a figure of around 500 people

which coincided with the estimate of ACP Kamal Pasha(W31), the (then) OCPD of Dang
Wangi. The Panel after viewing the video recordings agreed that the crowd was

between 200-300 people.
51.

The evidence30 indicated that the organizers distributed pamphlets and booklets

regarding the protest against the increase in fuel and electricity prices at the assembly.

There were some members of the crowd who were holding placards with language and
caricatures protesting the increase in fuel and electricity prices at the assembly.
52.

From the evidence31, it was established that the following people addressed the crowd:

i.

Mr. Badrul Hisham bin Shaharin who was the master of the ceremony of the assembly;

ii. Dr. Mohd. Hatta Md. Ramli who was the first speaker;
iii. Ms. Lim Sok Swan who was the second speaker; and
iv. Mr. Ronnie Liu Thian Khiew who was the last speaker.

The water cannon was unleashed during the speech of Mr. Ronnie Liu Thian Khiew.

27
28
29
30
31

Exhibit 6.
Testimony by Tian Chua (W1), Lance Corporal Nasaruddin-FRU Cameraman (W3).
Brutal end to anti-fuel hike demo, Malaysiakini.com, 28 May 2006.
Exhibit 6 and testimony by Tian Chua (W1).
Testimonies by Badrul Hisham (W2), Dr. Hatta Ramli (W5), Lim Sok Swan (W6) and Ronnie Liu (W7).
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INTERFERENCE ON THE FULFILLMEMT
OF THE RIGHT TO FREEDOM OF
PEACEFUL ASSEMBLY AND THE
NECESSITY OF RESTRICTIONS TO
THE RIGHT TO FREEDOM OF
PEACEFUL ASSEMBLY

Article 10(1)(b) of the Federal Constitution guarantees, “all citizens have the right to

assemble peaceably and without arms”. The right to peaceful assembly is guaranteed
in several international human rights such as Article 20(1) of the Universal Declaration of

Human Rights (UDHR), Article 21 of the ICCPR and Article 15 of the Convention on the
Rights of the Child.
54.

Regarded as necessary for a democratic society, a principle affirmed by the Royal

Commission to Enhance the Operation and Management of the Royal Malaysia Police
(the “Royal Commission”)32, the right should not be restrictively interpreted33.

32 Paragraph 2.3.2 and 2.3.3 of the Report of the Royal Commission to Enhance the Operation and Management of
the Royal Malaysia Police, at pg. 306-307 states, “The Commission's finding are as follows:
i.
Whereas Articles 10(2) and (3) of the Federal Constitution only allows for restrictions on certain grounds, s27 of
the Police Act allows the police to prohibit altogether the exercise of the fundamental right to hold assemblies,
meetings and procession. This right is one of the most basic and indispensable of the fundamental freedoms
necessary for the functioning of a democratic society and is provided for in the Federal Constitution. Section
27 therefore may be challenged as unconstitutional. Under s27(7) of the Act, the decision of the Chief Police
Officer is final. This decision can be subject to review by the court but because it is often made at the last hour
and the police often put blanket defence of “prejudicial to the interest of the security of Malaysia”, it is too late
for the applicant to seek recourse in a court of law and get a satisfactory hearing.
ii. In practice, the police appear to wrongly apply a reversal of onus of proof in s27(2) of the Police Act in that
when applying for a permit the organizers will haveto satisfy the OCPD that the assembly, meeting or procession
that is the subject of the application will not be prejudicial to the interest of the security of the country or excite
a disturbance of the peace.
iii. The ground of “prejudicial to the interest of the security of Malaysia” in s27 is not defined anywhere, and it is, in
practice, not open for the court to examine. The law has left open for the police to conceive what “security”
is. It is thus easy for the police to shelter behind the term “security” when refusing to grant a permit under this
section. In this regard, s39 of the Police Ordinance which has been replaced by the Police Act 1967, is not
restrictive or prohibitive as s27 of the Police Act.
iv. The addition of new s27A, s27B and 27C in the Police Act which allows the police to prohibit “any activity” in a
private place, if it is directed or intended to be heard or participated by persons outside such private premises,
has further eroded this fundamental freedom. The new provisions were introduced in order to enable the police
to act against those who attempted to circumvent the requirement to obtain permits for meetings in public
places by holding such meetings indoors, but with loudspeakers that could be heard by audiences outside the
premises. Nevertheless the import of the new provisions is that even assemblies and meetings held in private
places can be prohibited. This, in effect, spells the end of the freedom of assembly, speech and association
provided by the Federal Constitution.
In view of the above, the Commission recommends that s27 of the Police Act 1967 be amended and s27A, s27B an
s27C be repealed as proposed in Appendix 10A. The main purposes of the proposed amendments are the
following:
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55.

In Malaysia, restrictions to freedom of assembly can be found in the Federal Constitution

which allows for restrictions to the freedom of assembly. Article 10(2)(b) of the Federal
Constitution states that the right may be restricted if it is “necessary or expedient in the

interest of the security of the Federation or any part thereof or public order”. The
PublicOrder (Preservation) Act 195834 and the Police Act 196735 (the “Police Act”) have
restrictions to the freedom of assembly. Section 27(2) of the Police Act 1967 gives the
OCPD the discretion to approve the application for a licence to convene an assembly.

The decision of the OCPD is based on whether the assembly is likely to be prejudicial to
the interest of the security of Malaysia or to excite a disturbance of the peace.
i.

To require an application for licence to be submitted to the OCPD not later than two weeks before the
proposed assembly, meeting or procession.
ii. To require the OCPD to issue a licence without delay unless he has reasonable ground to think that the event
is likely to cause a disturbance of the peace or is likely to be prejudicial to the interest of the security of Malaysia.
The OCPD should delay making a decision such that the applicant has little time to appeal if his application is
rejected.
iii. Where a licence is refused, to require the OCPD to give reasons why he thinks that the proposed event is likely
to cause a disturbance of the peace or be prejudicial to the interest of the nation's security.
iv. To remove the 48-hour limit for making appeals to the Chief Police Officer or Commissioner of the state
concerned if an applicant is aggrieved by a refusal to issue a licence.
v. To require the Chief Police Officer or Commissioner to state the reasons why, if an appeal is disallowed.
vi. To remove the minimum limit of the fine that can be imposed for an offence under the section.
vii. To ensure that the rights of any person engaged in lawful advocacy, protest or dissent are not limited by the
OCPD and to ensure that the exercise of the right shall not by itself be considered as prejudicial to security.
viii. To define security as that in relation to Special Branch.
ix. To remove the power of the police to regulate assemblies and meetings held on private premises, because the
power effectively denies the freedom of speech, assembly and association provided in the Federal
Constitution.
33 ”Lord Lester of Herne Hill & David Pannick (eds) Human Rights Law and Practice (1999), (London), at para. 4.11.1 in
Freedom of Peaceful Assembly : Parades in Northern Ireland, 14 August 2000, http://www.austenmorgan.com
34 Section 5 of the Public Order (Preservation) Act 1958 reads:
(1) In any proclaimed area(a) the Officer in Charge of a Police District may by order prohibit absolutely or subject to such conditions as he
may think fit any procession, meeting or assembly of five or more persons in any public place in the area or in
any specified place or building, whether public or private, in that area;
(b) any procession, meeting or assembly of five or more persons in any place whatsoever may, whether or not any
order shall have been made prohibiting any such procession, meeting or assembly under paragraph (a), be
ordered to disperse by any police officer of or above the rank or Sergeant and it shall thereupon be the duty
of the members of the procession, meeting or assembly to disperse accordingly.
(2) Any police officer may, if it is necessary for the public security, use such force as may be necessary to disperse
any procession, meeting, assembly ordered to be dispersed or prohibited under the provisions of this section,
which force may extend to the use of lethal weapons.
35 Section 27 of the Police Act 1975 reads as follows:
(1) Any Officer in Charge of a Police District or any police officer duly authorised in writing by him may direct, in
such manner as he may deem fit, the conduct in public places in such Police District of all assemblies, meetings
and processions, whether of persons or of vehicles and may prescribe the route by, and the time
at, which such assemblies or meetings may be held or such procession may pass.
(2) Any person intending to convene or collect any assembly or meeting or to form a procession in any public
place aforesaid, shall before convening, collecting or forming such assembly, meeting or procession make to
the Officer-in-Charge of the Police District in which such assembly, meeting or procession is to be held an
application for a licence in that behalf, and if such police officer is satisfied that the assembly, meeting or
procession is not likely to be prejudicial to the interest of the security of Malaysia or any part thereof or to excite
a disturbance of the peace, he shall issue a licence in such form as may be prescribed specifying the name of
the licensee and defining the conditions upon which such assembly, meeting or procession is permitted:
Provided that such police officer may at any time on any ground for which the issue of a licence under this
subsection may be refused, cancel such licence.
(2A) An application for a licence under subsection (2) shall be made by an organisation or jointly by three
individuals.
(2B) Where an application is made jointly by three individuals, the police officer to whom the application is made
shall refuse the application if he is satisfied that the assembly, meeting or procession for which a licence is
applied is i actual fact intended to be convened, collected or formed by an organisation.
(2C)Where an application is made jointly by three individuals, the police officer issuing the licence shall specify in
the licence, the names of those persons as licensees.
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56.

In the case of Madhavan Nair v Public Prosecutor36, the court observed that any
condition limiting the fundamental right in Article 10, not falling within the meaning of
Articles 10(2), (3) and (4), is invalid.

57.

The Courts have held that in testing the validity of State action with regard to
fundamental rights, the test to be applied is “whether it directly affects the fundamental
rights or its inevitable effect or consequence on the fundamental rights is such that it
makes their exercise ineffective or illusory”. This was so stated in the case of Dewan
Undangan Negeri Kelantan v Nordin bin Salleh37. In fact, the High Court in the case of
Chai Choon Hon v Ketua Polis Daerah, Kampar38 had struck down the restriction on the
number of after dinner speakers as unreasonable in the light of section 27(2) of the
Police Act 1967.

(2D) No licence shall be issued under subsection (2) on the application of an organisation which is not registered or
otherwise recognised under any law in force in Malaysia.
(3) Any police officer may stop any assembly, meeting or procession in respect of which a licence has not been
issued or having been issued was subsequently cancelled under subsection (2) or which contravenes any of
the conditions of any licence issued in respect thereof under that subsection; and any such police officer may
order the persons comprising such assembly, meeting or procession to disperse.
(4) Any person who disobeys any order given under the provisions of subsection (1) or subsection (3) shall be guilty
of an offence.
(4A) Where any condition of a licence issued under the provisions of subsection (2) is contravened, the licensees
shall be guilty of an offence.
(5) Any assembly, meeting or procession(a) which takes place without a licence issued under subsection (2); or
(b) in which three or more persons taking part neglect or refuse to obey any order given under the provisions of
subsection (1) or subsection (3), shall be deemed to be an unlawful assembly, and all persons attending, found
at or taking part in such assembly, meeting or procession and, in the case of an assembly, meeting or
procession for which no licence has been issued, all persons taking part or concerned in convening, collecting
or directing such assembly, meeting or procession, shall be guilty of an offence.
(5A)In any prosecution for an offence under subsection (5) of attending, being found at or taking part in an
assembly, meeting or procession which is an unlawful assembly, it shall not be a defence that the person
charged did not know that the assembly, meeting or procession was an unlawful assembly or did not know of
the facts or circumstances which made the assembly, meeting or procession an unlawful assembly.
(5B) In any prosecution for an offence under subsection (5) of attending or being found at an assembly, meeting
or procession which is an unlawful assembly, it shall be a defence that the presence of the person charged
came about through innocent circumstances and that he had no intention to be otherwise
associated with the assembly, meeting or procession.
(5C) For the purposes of subsection (5), where it appears from all the circumstances relating to an assembly, meeting
or procession that it was convened, collected or directed by or with the involvement, participation, aid,
encouragement, support or connivance of an organisation, every member of the governing body of the
organisation shall be deemed to have taken part or been concerned in convening, collecting or directing the
assembly, meeting or procession unless he proves that he did not know nor had any reason to believe or
suspect that the assembly, meeting or procession was going to take place or, if he knew or had reason to
believe or suspect as aforesaid, he had taken all reasonable steps to prevent the assembly, meeting or
procession from taking place or, if it was not reasonably within his power to so prevent, he had publicly
objected to or dissociated himself from the convening, collecting or directing of the assembly, meeting or
procession.
(6) Any police officer may, without warrant, arrest any person reasonably suspected of committing any offence
under this section.
(7) Any person aggrieved by the refusal of the Officer-in-Charge of a Police District to issue a licence under
subsection (2) may within forty-eight hours of such refusal appeal in writing to the Commissioner or Chief Police
Officer; and the decision of the said Commissioner or Chief Police Officer thereon shall be final.
(8) Any person who is guilty of an offence under this section shall be liable on conviction to a fine of not less than
two thousand ringgit and not more than ten thousand ringgit and imprisonment for a term not exceeding one
year.
(8A)Sections 173A and 294 of the Criminal Procedure Code shall not apply in respect of an offence under this
section.
36 [1975] 2 MLJ 264, at 265.
37 [1992] 1 MLJ 343.
38 [1986] 2 MLJ 203.
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58.

The right to freedom of assembly is not an absolute right. Restrictions to the right are

acceptable and reflected in the laws of other jurisdictions such as the United States of
America (US), United Kingdom (UK), Australia, Republic of Ireland and Hong Kong

Special Administrative Region (SAR). Most of these restrictions relate to two major

aspects “public order and breach of peace”. Restrictions in the form of “prior obligatory
notice, permission”39 or restriction as regards manner, time, place are considered

acceptable so long as the objective of these restrictions and the implementation of

these restrictions do not prevent the effective exercise of the right to freedom of
assembly40.
59.

Similar restrictions can also be found in the laws of other jurisdictions. In the Bar Council's

Submission to the Panel of Inquiry, references were made to the relevant laws in the

United States of America, Australia, Republic of Ireland and Hong Kong. The Panel
examined the relevant provisions of laws of the United Kingdom (UK).

UNITED STATES OF AMERICA41 (USA)
60.

The Courts in the USA take into consideration two factors when determining whether a
restriction is lawful:
i.

Content of the assembly: - If the restriction does not pertain to the content of the
assembly i.e. content-neutral, the US Courts would apply intermediate standards of

scrutiny whereas if the restriction is content-based, then the test applied would b

heightened and the restriction would be more likely to be struck down by the Courts.

For example, restrictions such as requirement for permits for public forums, restrictions
on time, place and manner of assembly have been permitted42 ;

ii. Forum of the assembly: - US Courts generally recognise public places such as public
streets, pavements and marks as places for public assemblies and dissemination of
ideas.
61.

39
40
41
42

However, the establishment of “free speech” zones and various laws on vagrancy and
loitering have been criticised as eroding the right to freedom of assembly.

Ciraklar v Turkey (1995),Application 19601/02, 80 DR 46
Rai, Almond and “Negotiate Now” v United Kingdom (1995) Application 25522/94, 81 DR 146
The Bar Council's Submission to the Panel of Inquiry, see pp. 36 - 41.
Forsyth County v Nationalist Movement 505 US 123.
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STATE OF VICTORIA, AUSTRALIA
62.

A protester is not allowed to bear or wear firearms or any offensive weapons, publicly
exhibit any banner, emblem, flag or symbol or display or play music which may be
calculated to provoke animosity between different religious persuasions (section 10 of
the Unlawful Assemblies and Processions Act 1958).

REPUBLIC OF IRELAND
63.

The Constitution of the Republic of Ireland allows laws to restrict meetings, which are
calculated to cause a breach of the peace or a danger or a nuisance to the general
public and to control meetings at the House of Oireachtas. In section 27 of the Offences
Against the State Act 1939, public meetings held by or on behalf of or in concert with
unlawful organisations or for the purposes of supporting or encouraging or aiding
unlawful organisations are prohibited. The Chief Superintendent may issue a notice
regarding the prohibition to the person or organisation concerned. The notice may be
appealed to the High Court.

64.

In addition, section 7 of the Criminal Justice (Public Order) Act 1994 makes it an offence
for any person to engage in or distribute or display any writing, sign or visible
representation, which is threatening, abusive, insulting or obscene with intent to provoke
a breach of the peace.

UNITED KINGDOM (UK)
65.

A senior police officer may impose conditions on public processions and public
assemblies if he reasonably believes that the public procession may result in serious
public disorder, serious damage to property or serious disruption to the life of the
community or that the purpose of the organisers is to intimidate others in order to
compel them to perform an act.

66.

As regards public assemblies, only the following conditions may be imposed; the
location of the assembly, the maximum number of people participating in the assembly,
and the maximum duration of the assembly.
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67.

68.

Further to the above, section 13 of the Public Order Act 1986 allows the Chief Officer of
the police to ban public processions for up to three months where he or she is of the
reasonable belief that the conditions imposed above are insufficient to prevent serious
public disorder. No ban is allowed for public assemblies.
The concern in this instance is not the fact that restrictions are placed upon the right,

but the nature of the restriction. The subjective element of the OCPD's discretion should

prudently be regulated by objective and rational standards43 and which strikes a
balance between individual rights and public order and peace in society. For instance,
restrictions to freedom of assembly in the ECHR must be prescribed by law and must be

necessary in a democratic society in the interests of national security or public safety,
for the prevention of disorder or crime, for the protection of health or morals or the
protection of the rights and freedoms of others44. Similarly, the UN Human Rights
Committee in Faurisson v France45 held that any restriction on the right to freedom of
expression must be provided by law, it must address one of the aims in article 19(3)(a)
and (b) of the International Covenant on Civil and Political Rights and it must be
necessary to achieve a legitimate purpose.
“PRESCRIBED BY LAW”
69.

The phrase was interpreted by the ECtHR to mean “a measure of legal protection in
domestic law against arbitrary interference by public authorities with the rights
safeguarded”46 .

70.

In Steel v United Kingdom47, the ECtHR regarded that the interference prescribed by
law entails that the restriction must not only have a formal legal basis but also the scope
of the restriction must be sufficiently precise so that it is possible for those potentially
affected to foresee whether or not its requirements are likely to be breached by a
particular course of conduct48 .

“NECESSARY IN A DEMOCRATIC SOCIETY”
71.

43
44
45
46
47
48

The restriction of “necessary in a democratic society” was interpreted by the ECtHR to
mean whether the interference or restriction was a “pressing social need, proportionate
to the legitimate purpose pursued and based on reasons which are relevant and
sufficient”49 .

See Christians against Racism and Facism v United Kingdom, Application 8440/78 21 DR 138, 148 (1980) EcomHR.
Article 11(2) of the European Convention on Human Rights.
(1996) 4 IHRR 444.
Malone v United Kingdom (1984) 7 EHHR 245, htto://www.coe.int
(23 September 1998), 67/1997/851/1058), http://www.coe.int
See also Ezelin v France (26 April 1991), Application No. 11800/85, at para. 45; Hashman and Harrup v UnitedKingdom
(25 November 1999), Application No. 25594/94 at para.31,http://www.coe.int.
49 Sunday Times v United Kingdom (1979) 2 EHHR 245.
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72.

In Ezelin v France, the ECtHR held that the disciplinary action against Mr. Ezelin, although
minimal, was an interference which was not necessary in a democratic society. The
ECtHR expounded upon the principle of proportionality stating that “a balance must be
struck between the requirements of the purposes listed in Articles 11(2) and those of the
free expression of opinions by word, gesture or even silence by persons assembled on
the streets or in other public places. The pursuit of a just balance must not result in

advocates being discouraged, for fear of disciplinary sanctions, from making clear their
beliefs on such occasions” 50.
73.

In Steel and Others v United Kingdom51, although the ECtHR held that the measures
taken against the applicants had interfered with their right to freedom of expression
under article 10 of the ECHR, as to whether the interference was necessary in a
democratic society, the ECtHR held that the arrest of the first applicant who had
stepped in front of a grouse shooter was not disproportionate and was necessary as the
applicant's action had created a danger of serious physical injury to herself and others.
In addition, the applicant had refused to be bound over. Likewise, the second
applicant's behaviour of impeding engineering works by placing herself in front of a
machinery made the arrest necessary to maintain public order and protect the rights of
others. As regards the third, fourth and fifth applicants, as pointed out earlier, the
applicants were arrested handing leaflets and holding banners saying “Work for Peace
and not War”. The ECtHR held that the protest by the three applicants were peaceful
and would not cause a breach of peace and the arrests interfered with their freedom
of expression and were disproportionate to the aims of preventing disorder and
protecting the rights of others and not necessary in a democratic society.

“POSITIVE OBLIGATION”
74.

The ECtHR took the principle of freedom of assembly in Article 11 of the ECHR a step

further in the case of Plattform Artze fur da Leben v Austria52, to include a positive
obligation on the State. The ECtHR held that:- genuine, effective freedom of peaceful
assembly cannot, therefore, be reduced to a mere duty on the part of the State not to
interfere: a purely negative conception would not be compatible with the object and
purpose of Article 11. Like Article 8, Article 11 sometimes requires positive measures to
be taken, even in the sphere of relations between individuals if need be.

50 (26 April 1991), Application No. 11800/85, at paras. 48-53.
51 (21 June 1988), Application No. 10126/82, htto://www.coe.int, at para. 32.
52 S v Austria (13 December 1990), Application No. 13812/88.
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75.

A cross section of ECHR cases on restrictions and prohibitions illustrate that the ECtHR
have held that the likelihood of excessive noise53, disruption of passers-by in a busy
square54 and a blanket ban for a specific time period to prevent disorder55 were
restrictions or prohibitions that were reasonable and acceptable under Article 11(2) of
the ECHR. However, it must be pointed out that in cases where the ECtHR or the (then)
European Commission held that the restrictions were justifiable under Article 11(2) of the
ECHR, other prevailing factors were taken into account. For instance, in Christians
Against Racism and Facism v United Kingdom, the European Commission disallowed

the processions because of the tense atmosphere in London due to disturbances
caused by National Front demonstrations56. Similarly, in Rai, Allmond and Negotiate
Now v United Kingdom, the refusal to allow a rally in Trafalgar Square was justified as
organisers were allowed to hold the rally in other places in Central London57.

PANEL'S FINDINGS ON INTERFERENCE ON THE FULFIL MENT OF THE RIGHT TO
FREEDOM OF PEACEFUL ASSEMBLY AND THE NECESSITY OF RESTRICTIONS TO
THE RIGHT TO FREEDOM OF PEACEFUL ASSEMBLY
76.

The issue at hand is whether the interference in the form of the dispersal of a peaceful
assembly was necessary or expedient in the interest of the security of the Federation or
public order. The subject matter of their assembly was in regard to the increase in the
fuel and electricity tariffs, a topic of public interest. This report would later establish that
the protestors were expressing their views in a peaceful manner by way of banners,
placards, speeches and the distribution of leaflets and pamphlets. In addition, the
protestors did not block the entrance to Suria KLCC and Suria KLCC remained
accessible to the general public. The crowd had gathered on the pavement in front of
Suria KLCC, some distance from the entrance to Suria KLCC.

77.

The evidence of Chua Tian Chang (W1) alluded to the fact that after the 28 May 2006
incident, UMNO Youth was allowed to hold a protest procession against the war in
Lebanon in conjunction with the visit of the US Secretary of State to Malaysia and the
Police did not disperse the procession and the assembly.

78.

Dr Hatta Ramli (W5) testified that from his previous experiences it was futile to apply for
a licence to hold an assembly, as the authority would not grant it. The Panel accepts his
evidence and finds that he was very forthcoming and credible in his testimony.

53
54
55
56
57

Friedl v Austria (30 November 1992), Application No. 15225/89.
Christians against Racism and Facism v United Kingdom, Application 8440/78 21 DR 138, 148 (1980) EcomHR.
R. Clayton & H. Tomlinson, The Law of Human Rights (2000) (Oxford University Press), at pg. 1178.
R. Clayton & H. Tomlinson, The Law of Human Rights (2000) (Oxford University Press), at pg. 1178
Report of the Royal Commission to Enhance the Operation and Management of the Royal Malaysia Police, at pg.
306. See n.32 above.

33
79.

80.

81.

The Panel of Inquiry finds the interference by the police and the FRU in dispersing the
assembly on 28 May 2006 at KLCC and the arrests that were affected were
disproportionate to the aims of preventing disorder and protecting the rights of others
and are not judicious in a democratic society.
Furthermore, the Panel of Inquiry observes that the disproportionate interference by the

Police could be caused by the lack of a definition of “prejudicial to the interest of
national security”58.
Subscribing to the belief that a balance may be struck to “accommodate the exercise
of the right to protest within a framework of public order which enables ordinary citizens,
who are not protesting, to go about their business and pleasure without obstruction or
inconvenience”59, the Panel of Inquiry recommends:

i. Decriminalising peaceful assembly without a licence under section 27 of the Police
Act 1967;
ii. That the rights of any person engaged in lawful advocacy, protest or dissent are not
limited by the OCPD or any other authority and to ensure that such rights shall not be
considered as prejudicial to national security; and
iii. That there shall be a reasonable definition of “national security”60 which is in
harmony with human rights principles.
82.

The Panel of Inquiry is of the view that persons who had participated in the 28 May 2006
assembly at KLCC were entitled to the constitutional right to peaceably assemble,
notwithstanding the lack of licence to do so. The Panel of Inquiry emphasises that every
citizen, including members from the opposition parties, should not be denied this
constitutional guarantee.

82.

The Panel of Inquiry is of the view that persons who had participated in the 28 May 2006
assembly at KLCC were entitled to the constitutional right to peaceably assemble,
notwithstanding the lack of licence to do so. The Panel of Inquiry emphasises that every
citizen, including members from the opposition parties, should not be denied this
constitutional guarantee.

58 The Red Lion Square Disorders of 15 June 1974: Report of Inquiry by the Rt. Hon Lord Scarman, Cmnd. 5919 1975) in
S.H.Bailey, D.J. Harris & B.L. Jones, Civil Liberties: Cases and Materials (2nd ed.) (Butterworths), at pg.120.
59 Report of the Royal Commission to Enhance the Operation and Management of the Royal Malaysia Police, at pg.
306.See n. 32 above.
60 (20 October 2006), Application No. 44079/98, at para. 115.
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83.

The right should be accorded to all regardless of their affiliations whether on partisan or
sectarian grounds. In the ECHR Case of the United Macedonian Organisation Ilinden
and Ivanov v Bulgaria61, the ECtHR held that “in a democratic society based on the rule
of law, political ideas which challenge the existing order and whose realisation is
advocated by peaceful means must be afforded a proper opportunity of expression
through the exercise of the right of assembly, as well as other lawful means”.

84.

From the above, the Panel of Inquiry finds that the acts of the Police in dispersing the

assembly on 28 May 2006 at KLCC had interfered with the right to the freedom of
assembly of the protestors.

61 Section 27(2) of the Police Act 1967. See n. 35 above
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57 R. Clayton & H. Tomlinson, The Law of Human Rights (2000) (Oxford University Press),
at pg. 1178
58 Report of the Royal Commission to Enhance the Operation and Management of the Royal
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QUESTIONS ARISING FROM
THE EVIDENCE
A. REQUIREMENT OF A LICENCE FOR THE ASSEMBLY
85.

The evidence revealed that no application had been made to the OCPD of Dang

Wangi under section 27 of the Police Act for the assembly to be held on 28 May 2006.

ACP Kamal Pasha, (then) OCPD of Dang Wangi (W31) testified that he did not receive
any application required under section 27 of the Police Act. Dr. Hatta Ramli (W5) who

was the coordinator of the assembly stated that no such application was indeed made.
86.

The Panel of Inquiry sought clarification from Suria KLCC Sdn Bhd regarding the status of

the land in front of the entrance to Suria KLCC facing Jalan Ampang. A reply dated 6
November 2006 clearly shows that the land in question is not a private property of Suria
KLCC. However, it is a well-known fact that the area is open to the public.

87.

As highlighted above, any assembly requires a licence from the OCPD of the relevant

Police District. Section 27(7) of the Police Act 1967 provides that applications for a
licence must be made in triplicate two weeks before the proposed assembly.
Applicants are entitled to appeal against a refusal to grant a licence within 48 hours of

such refusal. The appeal should be made to the state Chief Police Officer or
Commissioner, whose decision is final.

88.

The licence will specify the name of the licensee and set out the conditions upon which

the assembly is permitted. The licence issued may be cancelled at any time on the
same grounds for which a licence may be refused62.

62 Section 27(2) of the Police Act 1967. See n. 35 above.

38
89.

Activities that take place on private property do not require a licence. However, the

Police may stop activities on private property under three circumstances63:
i.

When the activity is directed to persons outside the private property;

ii. When it attracts 20 or more persons outside the property; or

iii. When the activity is likely to be prejudicial to the interest of the security of Malaysia
or to excite a disturbance of the peace.

90.

Persons refusing to obey orders issued under the enabling provision may be found guilty

of stated offences64 .

PANEL'S FINDINGS AND RECOMMENDATIONS ON REQUIREMENT OF A
LICENCE FOR THE ASSEMBLY
91.

The Panel of Inquiry observes that the organisers of the assembly on 28 May 2006 did not

apply for a licence. The reason given by the organiser was that even if an application
was submitted, more likely than not, the application would have been refused.65 The

denial of police licence for stated peaceful assemblies is not unusual as SUHAKAM had

received complaints of a similar nature notwithstanding SUHAKAM's recommendation

that it should be a general rule for the police to approve permits to hold static
assemblies66.

63 Section 27A of the Police Act reads:
(1) Where any activity takes place on or in any land or premises which do not constitute a public place and (a) the activity is directed to, or is intended to be witnessed or heard or participated in by, persons outside theland
or premises, or is capable from all the circumstances of being understood as being so directed or intended; or
(b) the activity attracts the presence of twenty persons or more outside the land or premises; or
(c) the activity is likely to be prejudicial to the interest of the security of Malaysia or any part thereof or to excite a
disturbance of the peace, any police officer may order the persons involved in the activity to stop the activity
and may order all persons found on or in or outside the land or premises to disperse.
(2) Any person who disobeys any order given under the provisions of subsection (1) shall be guilty of an offence.
(3) Where three or more persons neglect or refuse to obey any order given under the provisions of subsection (1), the
activity concerned shall be deemed to be an unlawful activity, or in organising or directing the activity, shall be guilty
of an offence.
(4) For the purposes of subsection (3), where it appears from all the circumstances relating to an activity that it was
organised or directed by or with the involvement, participation, aid, encouragement, support or connivance of an
organization, every member of the governing body of the organization shall be deemed to have taken part of
been concerned in organising or directing the activity unless he proves that he did not know nor had any reason to
believe or suspect that the activity was going to ake as aforesaid, he had taken all reasonable steps to prevent the
activity from taking place or, if it was not reasonably within his power to so prevent, he had publicly objected to or
dissociated himself from the organising or directing of the activity.
(5) Any police officer may, without warrant, arrest any person reasonably suspected of committing any offence under
this section.
(6) Any person who is guilty of an offence under this section shall be liable on conviction to a fine of not less than two
thousand ringgit and not more than ten thousand ringgit and imprisonment for a term not exceeding one year.
(7) Section 173A and 294 of the Criminal Procedure Code shall not apply in respect of an offence under thi section.
64 See section 27(4) and section 27A(2) of the Police Act 1967 at n. 35 and 63 above respectively.
65 Testimony by Tian Chua (W1).
66 Report on Freedom of Assembly 2002, at pg. 11.
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92.

Similarly, the Royal Commission had also expressed its concern with regard to section

27 of the Police Act 1967. The Royal Commission acknowledged that section 27 of the
Police Act 1967 might be challenged as unconstitutional67. In addition, section 27(7) of
the Police Act 1967 had been used by the Police to disallow any public assemblies on

the grounds of their being prejudicial to the interest of the security of Malaysia. Such
police decision was often conveyed to the organiser at the very last minute68. The Royal

Commission report also made an important observation that the Police had placed an

unfair burden of proof on organisers to satisfy the OCPD that the assembly, meeting or

procession will not be prejudicial to the interest of security. The onus lies upon the Police
and not the organisers69.
93.

The Panel of Inquiry further observes that several individuals had been convicted with
the offence under section 27 of the Police Act.70 The Panel of Inquiry also notes that

those cases were decided before the coming into force of the Human Rights

Commission of Malaysia Act in 1999. It has been argued that the enactment of the Act
reflects the Government's readiness to accept international human rights principles and

concepts and hence laws of the land that are inconsistent with international principles
should be amended and interpreted to be in harmony with the same.
94.

Whilst international standards consider the requirement of prior authorisation or notice

as being compatible with the right to freedom of assembly71, the Panel of Inquiry finds

that the requirement for a licence imposed by section 27 of the Police Act 1967 and the

lack of definition of the phrase, “prejudicial to the interest of the security of Malaysia”
effectively negates the right to freedom of assembly enshrined in Article 10 of the
Federal Constitution.
95.

In this regard, a review of laws in some jurisdictions show that these jurisdictions have

dispensed with the need to apply for a licence to hold a peaceful assembly, requiring

only the obligation to give notice to the relevant authorities. The Bar Council in its
submission to the Panel has examined the laws of the District of Columbia (USA), the

State of Victoria (Australia), the State of Western Australia (Australia), the State of New
South Wales (Australia) and Hong Kong SAR (China) and they bear reproduction.72 The

Panel also examined the relevant provisions of laws of the United Kingdom (UK) and
South Africa.

67 Report of the Royal Commission to Enhance the Operation and Management of the Royal Malaysia Police,
at pg. 306. See n.32 above.
68 Ibid.
69 Ibid.
70 See, PP v Ismail Ishak & 59 Others [1976] 1 MLJ 183; PP v Cheah Beng Poh & Ors [1984] 2 MLJ 225; PP v Liew Ah Kim
[1986] 1 MLJ 419.
71 Rassamblement Jarrasien Unit v Switzerland 17 DR 93, 119 (1979) EcomHR.
72 Bar Council's Submission to the Panel of Inquiry, pp 36-69.
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DISTRICT OF COLUMBIA, USA
96.

Section 105 of the First Amendment Rights and the Police Standards Act 2004 of the
District of Columbia, US state that assemblies without permits or notice are not illegal.

Although not illegal, section 105(c) provides that a person or group who wishes to
conduct an assembly on a District street, sidewalk or public place is required to give

notice and apply for an approval of an assembly plan. The purpose of the notice and
assembly plan is to avoid double-booking and to provide the Metropolitan Police
Department or other District agencies the ability to provide appropriate police
protection, traffic control and other support for parties and individuals.
97.

Assemblies of 50 persons or less on non-District streets, public sidewalks and crosswalks

that do not impede pedestrians and spontaneous protests are exempted from the
requirement to give notice and apply for an approval for an assembly plan.

96.

District of Columbia Section 105 of the First Amendment Rights and the Police Standards

Act 2004 of the District of Columbia, US state that assemblies without permits or notice
are not illegal. Although not illegal, section 105(c) provides that a person or group who

wishes to conduct an assembly on a District street, sidewalk or public place is required
to give notice and apply for an approval of an assembly plan. The purpose of the notice
and assembly plan is to avoid double-booking and to provide the Metropolitan Police
Department or other District agencies the ability to provide appropriate police
protection, traffic control and other support for parties and individuals.

97.

Assemblies of 50 persons or less on non-District streets, public sidewalks and crosswalks

that do not impede pedestrians and spontaneous protests are exempted from the
requirement to give notice and apply for an approval for an assembly plan.

STATE OF VICTORIA, AUSTRALIA
98.

The State of Victoria, Australia adopts the cooperative model when dealing with

assemblies and processions. Under this model, the City of Melbourne Public Authorities

Team, which includes the police, Vic Roads, City of Melbourne Council, and any
relevant authorities, meet on a monthly basis to consider applications to hold

assemblies and demonstrations. This involves discussions between protest organisers and

bodies likely to be affected by the assembly. The City of Melbourne Council does not
give actual approval of the assembly. Only an acknowledgement in writing of the
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occurrence is given with logistic assistance provided. The public is also informed of the
assembly by leaflets, telephone, and word of mouth or by other authorities.
STATE OF WESTERN AUSTRALIA. AUSTRALIA
99.

The Public Meetings and Processions Act 1984 gives the organisers of the assembly or

procession the option of giving notice to the Commissioner of Police stating the relevant
particulars of the event. Notice, if given should be given at least four days before the
assembly or procession. If notice is given, the Commissioner may give a permit or give
a permit with conditions. The Commissioner may not refuse the permit unless he has

reasonable grounds for believing that the assembly or the procession may cause serious
public disorder or damage to public or private property, create public nuisance, cause

too great or too prolonged obstruction to any street or place the safety of any person
in jeopardy. Any refusal to the permit may be appealed to the Magistrate. The
Magistrate may also cancel or amend any conditions attached to the permit.

STATE OF NEW SOUTH WALES, AUSTRALIA

100. An assembly or procession is authorised only if notice in writing is submitted to the
Commissioner of Police at least seven days prior to the assembly or procession (section
23 of the Summary Offences Act 1988).

101. If notice is not given, the Commissioner may apply to the Supreme or District Court to
prohibit the assembly. Notice of intended application must be served on the organiser
to allow the organisers to make submissions or confer with a police officer in respect of
the proposed assembly or procession.

102. If notice is given, if the Commissioner does not authorise the assembly or procession, the
organiser may apply to the court for authorisation.
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HONG KONG SAR

103. Sections 7 and 13 of the Public Order Ordinance provide two pre-requisites to holding a

meeting or a public procession. Firstly, notice to the Commissioner of Police of an

intention to hold the meeting no later than one week in advance and secondly,
provided that the Commissioner does not prohibit the meeting. Notice or approval is not

required for meetings of less than 50 persons, meetings in private places or in any
registered school or educational establishment and is organised by an accredited

society of the educational establishment and with the consent of the management of
the educational establishment.

104. The Commissioner may prohibit the meeting if he reasonably considers the prohibition

to be necessary in the interests of national security, public safety or public order. The
Commissioner must convey the prohibition within 48 hours of the intended meeting. The
decision of the Commissioner is appealable to the Appeal Board.

105. Although much criticism has been levelled against these provisions as conferring too

much power on the Commissioner, the Hong Kong Courts have in the case of Yeung

May Wan & Ors v Hong Kong Special Administrative Region FACC No. 19 of 2004
affirmed the right to freedom of assembly and that minor obstructions caused by the

Falun Gong demonstrators outside the Liaison Office of the Central People's
Government were not unreasonable.
UNITED KINGDOM

106. Section 11 of the Public Order Act 1986 requires the person or organisation holding

public processions to give to the police a written notice setting out details of the
procession unless it is not reasonably practicable to give such notice. A failure to do so

or variance with regard to date, starting time or route of the procession from the notice
constitute an offence.
SOUTH AFRICA

107. In South Africa, section 2 of the Regulation of Gatherings Act 1993 provides that any
organisation intending to hold a gathering must appoint a convener responsible for the

arrangements for the gathering, negotiations, consultations with the police or any
relevant authorities and to be present during the gathering. In turn, the police and the
local authority will also appoint an officer for negotiations or consultations.
1 Pefdsfsdfdfldfldf’df
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108. The convener is responsible for giving notice in writing to the responsible police officer

and responsible local authority or Magistrate seven days prior to the gathering. If it is not
reasonably possible to meet the seven-day requirement, notice shall be given at the
earliest opportunity and if notice is later than 48 hours prior to the gathering, the police
may prohibit the gathering (section 3 of the Regulation of Gatherings Act 1993).

109. The aforementioned notice must contain the contact details of the convener and his

deputy and the organisation organising the gathering, purpose of the gathering, time,
duration and date of gathering, anticipated number of participants, proposed number
and names of marshals of the gathering and if it is a procession, the form, exact route
of the procession, place of assembly and conclusion of the procession, types of vehicles

of the procession, reasons for late submission of notice (if applicable) and any petition
that is to be handed over and to whom.

110. The responsible police officer shall consult the convener regarding the necessity for
negotiations. If negotiations are needed, the responsible police officer shall call a
meeting between the convener, the responsible police officer, any other responsible

officers concerned and representatives of other public bodies, including local

authorities. The objectives of the meeting are to discuss any amendment of the

contents of the notice and conditions regarding conduct of the gathering (section 4).

111. If agreement with regard to the gathering is not reached, the responsible officer may
impose conditions, together with written reasons, on the gathering to ensure vehicular

or pedestrian traffic, appropriate distance between rival gatherings and the gathering

in question, access to property and workplaces and prevention of injury to persons or

damage to property. Such conditions or variant to the notice should be given to the
convener or published in the media or other means. It is the responsibility of the

convener and the responsible police officer to inform the marshals of the contents of
the notice.

112. If the police receive credible information on oath that the gathering will seriously disrupt

vehicular or pedestrian traffic, injuries to participants, extensive damage to property
and that the police officers will not be able to contain this threat, the police shall consult

the convener. If the meeting is unable to resolve the issue of the threat, the police may

prohibit the gathering, with reasons (section 5).

SUHAKAM Report on the Kesas Highway Inquiry, p. 4-5.
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113. The decision on prohibition of conditions imposed on the notice is appealable to the
Magistrate within 24 hours of the notice or condition or prohibition. In addition, any

person whose rights may be affected by the gathering, prohibition or any term in a

notice or any condition (including the convener and the responsible police officer),
may make an urgent application to the Provincial and Local Divisions of the Supreme
Court of South Africa for striking out or amendment (section 6).

114. Gatherings, except on Saturdays, Sundays and public holidays, are prohibited within a

radius of 100 metres from a courtroom and the specific areas listed in Schedule 1 and 2
of the said Regulation. The exception is that prior permission has been obtained from
the magistrate of the district concerned, Chief Magistrate of Cape Town or Director
General, Office of the State President.

115. From the fore-going, it is observed that the laws regulating assemblies are moving
towards a cooperative model in several jurisdictions where both parties, the organisers
and the police, co-operate in the regulation of an assembly. Such co-operation has

proven to be effective in maintaining peaceful and orderly assemblies. As such, the

Panel of Inquiry recommends the repeal of subsections (2), (2A) - (2D), (4), (4A), (5),
(5A)-(5C), (7) and (8) of section 27, and also section 27A of the Police Act 1967, thereby
removing the need to apply for any licence to hold a peaceful assembly. In lieu of these
provisions, the Panel of Inquiry recommends that person or persons intending to

organise a peaceful assembly or a peaceful procession shall notify in writing to the
OCPD of the proposed assembly or procession. The Panel of Inquiry recommends that

the police and civil society co-operate to work out details with regard to a suitable time
frame for the notification and the contents of the notice.

116. The Panel of Inquiry also recommends that the notice could include73:
i. The purpose of the assembly;

ii. The time, duration and date of the assembly;

iii. If it is to be a procession, the form, exact route of the procession, place of assembly
and conclusion of the procession, the types of vehicles that will be used in the
procession;

iv. The anticipated number of participants;

73 See also SUHAKAM's Report on Freedom of Assembly, at pg. 14, applied mutatis mutandis.
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v. Contact details of the person or persons organising the assembly; and
vi. Names of marshals74 of the assembly.

117. The Panel of Inquiry also recommends that the requirement of notification be followed

by meetings between the organisers of the proposed assembly and relevant police

officers so as to confirm the practical arrangements for the assembly or procession. This

is to ensure minimal disruption to traffic, inconvenience to the general public, damage
to property and prevention of injury to persons.

118. The Panel further recommends that any person whose rights may be affected by the
assembly or any arrangement relating to the assembly should be allowed to make an

urgent application to the High Court for intervention. It has to be noted that all these
recommendations should be read with the recommendations in paragraph 236 and
237.

74 In the context of this report, “marshal” refers to identified person who exercise crowd control appointed by the
organiser. See Paragraph 109 of the report.
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B. WHETHER THE ASSEMBLY AT KLCC ON 28 MAY 2006 WAS PEACEFUL AND
ORDERLY

119. Chief Inspector Pusparajan (W28) and Lance Corporal Nasaruddin (W3) both of the FRU
testified that the assembly, at all times, was orderly and was not unruly. This was clearly

observed in the video and sound recordings (exhibit 6). The crowd was at times
chanting and echoing statements made by the speakers but at no time did these
chantings verge on the disorderly or unruly.75

120. In addition, the witnesses told the Panel that the crowd was at no time carrying any
dangerous weapon.

121. However, the (then) OCPD of Dang Wangi, ACP Kamal Pasha (W31) told the Panel that
he expected the crowd to be 'unruly and rowdy'.

Dato' Vohrah

: Did you expect the crowd to be unruly at this gathering?

W31

: Yes, because of the issue that they were not satisfied with the

Dato' Vohrah

: Is that the only reason?

hike in

the petrol price.

W31

: From the information I received that there will [sic] be a few

Dato' Vohrah

: A few hundred to cause problem?

hundred

people gathering at the illegal assembly.

W31

: Yes.

W31

: Using all the slanderous words and other words which might

Dato' Michael

: Did you know that this was the 3rd or 4th of its kind? In your

W31

: I can't say (sic) that it is carried out in peaceful manner

Dato' Vohrah

Dato' Vohrah

: Like what?

tcreate riots.

experience the first two, were they peaceful?

because there were unpleasant words being uttered and the
reaction fro them would result in uneasiness.

: Unpleasantness to what?

75 Testimony by Dr. Hatta Ramli (W5), Andrew Ong (W12) and Zahir Hassan (W17).
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W31

: To the government.

W31

: I believe that some people may retaliate.

W31

: The public and bystanders - the reaction…

W31

: Fight amongst themselves.

W31

: It's what I anticipate would happened. It never happened

Dato' Vohrah
Datin Paduka Zaitoon
Dato' Vohrah
Datin Paduka Zaitoon

: Does not mean the government cannot be criticized?
: Who would be there to retaliate?

: How would they react?

: Has it happened before?

before but I cannot take the chance…

122. The OCPD of Dang Wangi later told the Panel that the crowd was unruly because they

ignored his instructions to disperse and the crowd was on the mere act of chanting
slogans.
Seh Lih

W31

Dato' Vohrah
W31

Dato' Vohrah

: Did you think at any point of time the crowd was unruly?
: Yes, they were becoming unruly.

: They were fighting with each other?

: They ignored my order.

: … How did it become unruly? Unruly would be by showing
violent behaviour. How did they show violent behaviour?

W31

: They were shouting, yelling…

Datin Paduka Zaitoon

: They were shouting because of the assembly, cheering on

Dato' Vohrah

: Weren’t you call unruly?

Dato' Vohrah

W31

Seh Lih
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: …

what they believed in the speech…

: Yes.

: They were chanting throughout the speeches. Were harsh
words used by the crowd?
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W31

: … There was slogans about police brutality - a quote from

the note “Turunkan Harga Minyak!”(Reduce Petrol Price!),
“Polis Ganas” (Violent Police!), “Bebaskan Tahanan!”

Dato' Vohrah

(Release detainees!)…

: What was so unruly about that?

W31

: They were yelling, shouting - might loose their temper if they

Dato' Vohrah

: Weren't they echoing the speakers?

Datin Paduka Zaitoon

: Slogans were written not yelled out - slogans were on

W31

W31

Dato' Vohrah

Datin Paduka Zaitoon
W31

Datin Paduka Zaitoon

SP Rusli

were too emotional…

: I do not know.

placards and banners.

: Other than that they were shouting. The moment they
shouted, [the] rest shouted and they became aggressive their gestures…

: At the top of their voices, may be?

: I like you to define “aggressive” in your opinion. How, what
was their action?

: Physically.

: They did not attack anybody or they did not go forward
surging at anybody. So only hand gestures and that you
consider as violence.

: Mr Chairman, can we see the video?

Dato' Vohrah

: I think it is a good idea to show the whole video.

Datin Paduka Zaitoon

: If any of those who came to give the evidence here said that

Dato' Choo

: You have not seen the video. He will have the benefit.

it was a very calm and orderly assembly which includes a
police inspector, would that be true or untrue?

W31

: Its all a question of perception.

Seh Lih

: From the beginning.

Dato' Vohrah
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: Precisely.
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Dato' Vohrah

: Can you see the crowd - 10.35.40 - calm and wakling around

W31

: Yes.

- no disturbances

Dato' Vohrah

: Can you hear somebody talking? The speaker talking and

W31

: Whose video is this?

Dato' Vohrah

the crowd is still quiet.

: The FRU.

10.41.38 - the 1st speaker is making his speech.
10.43.04 - Dr Hatta speaking.

10.49.58 : Chanting the slogans - Did it appear aggressive?

W31

: Like they could lose their temper.

W31

: Something like chanting “Allahhu Akbar” can aggravate the

Datin Paduka Zaitoon

: They haven't gone into it yet.
situation.

Dato' Vohrah

: You notice there was immediately the quietening of the

Encik Amer

: There is presence of women and children in the crowd.

Dato' Vohrah

chanting and the speaker continued?

: Yes, we have got that.

10.53.57 : Mr Ronnie Liu making his speech.

At this when the warning was given was there aggressive
W31

Dato' Vohrah

behaviour from the crowd?

: The people around the surrounding area.
: That's about it, 11.11.54.

Yes Commissioner, you saw what had happened - was that
violent behaviour or unruly behaviour?

W31

: It was unruly.

W31

: Just immediately after the speech, they were chanting.

Datin Paduka Zaitoon
Datin Paduka Zaitoon
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: Which part of it?

: Chanting is only in words - they are expressing themselves.
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W31

: To my experience, the words they uttered, just before they do

Dato' Dr Michael

: They were not doing anything.

anything.

Dato' Vohrah

: I got the distinct impression that they were going there for a

Datin Paduka Zaitoon

: If it is put to you that a few members of the police said that

W31

picnic.

“Keadaan terkawal” (the situation was under control). Would
you take it as non-violence?

: Before it is “terkawal” (under control) it is better to “dikawal”
(control).

PANEL'S FINDINGS ON WHETHER THE ASSEMBLY ON 28 MAY 2006 AT KLCC
WAS PEACEFUL AND ORDERLY
123. As pointed out earlier, the right to freedom of assembly applies only to a peaceful

assembly. As to what amounts to a peaceful assembly, the ECtHR makes a distinction
between violence incidental to the peaceful assembly, for instance violent response of
counter-demonstrators76 and an assembly where organisers intended that the violence

occur77.

124. Further, a peaceful assembly does not cease to be peaceful merely because of
inconvenience caused to the general public as such inconvenience is to be

expected78 . In Plattform Artze fr da Leben v Austria79, the ECtHR acknowledged that a

demonstration “may annoy or give offence to persons opposed to the ideas or claims

that it is seeking to promote. Nevertheless, participants must be able to hold the
demonstration without having to fear that they will be subjected to physical violence by
their opponents, such fear would be liable to deter associations or other groups
supporting common ideas or interests from openly expressing their opinions”. In G v

Federal Republic of Germany80, the European Commission considered a sit-in on a

public road as a peaceful demonstration within the meaning of article 11 of the
European Convention on Human Rights (ECHR).

76
77
78
79
80

See G v Germany (1989) 60 DR 256, EComm HR and Ezelin v France (26 April 1991), Application No. 11800/85.
See Christians against Racism and Facism v United Kingdom, Application 8440/78 21 DR 138, 148 (1980) EcomHR.
G v Federal Republic of Germany, Application 13079/87 (1989) 60 DR 256.
(21 June 1988), Application No. 10126/82, htto://www.coe.int, at para. 32.
(1989) 60 DR 256, http://www.coe.int
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125. In Ezelin v France81, the ECtHR regarded the penalties imposed on Mr. Ezelin for failure

to disassociate himself from the violence of the procession had interfered into Mr.

Ezelin's right to freedom of assembly as Mr. Ezelin did not make threats or daubed graffiti
and the placard that Mr. Ezelin was holding which stated the words “Trade Union of the
Guadeloupe Bar against the Security and Freedom Act” were not unpeaceful intentions.

Furthermore, prior notice of the demonstration was given and the demonstration was not

prohibited. In addition, speeches and shouting do not render a gathering not
peaceful.82

126. The Panel of Inquiry observes that Chief Inspector Pusparajan (W28) and Lance Corporal

Nasaruddin (W3) testified that the crowd was not unruly or violent. In addition, the video
recordings (Exhibit 6) showing the assembly confirms this assertion. Some were merely
chanting slogans prompted by the speakers, asking for a reduction in the price of

electricity and fuel. Amongst the slogans were “Hidup Rakyat Hidup” (Live People Live)
and “Turun, Turun, Harga Minyak Turun” (Reduce Petrol Price). According to ACP Kamal
Pasha, the (then) OCPD of Dang Wangi these slogans and chants were capable of

provoking violence. The Panel of Inquiry finds that these slogans could not by any

stretch of the imagination be considered as inciteful to nor not capable of provoking
violence. Even assuming that there were placards which ACP Kamal Pasha claimed
displayed the word “Polis Ganas” (Police are violent), “Bebaskan tahanan” (Release

Detainees), there was no evidence that the crowd became disorderly, unruly or violent
at any time at all.

127. It has to be mentioned here that ACP Kamal Pasha (W31) stated that he had been given
information by Special Branch Officers that such an assembly would be held and that

third parties would disrupt the assembly. That such a peaceful assembly would be held
was within the public knowledge (see paragraph 41). The statement that he had

received information that third parties would disrupt the assembly could not be verified

but what is important, however, to the Panel is that there was no shred of any evidence
that any third party was there to disrupt the assembly.

128. From the foregoing, the Panel of Inquiry finds that the assembly was a peaceful one

within the meaning of Article 10 of the Federal Constitution and international human
rights standards. The assembly was peaceful. There was no violence. The actions and
speeches did not provide incitement to or cause violence or a breach of the peace.

81 EComm HR and Ezelin v France (26 April 1991), Application No. 11800/85
82 SUHAKAM's Inquiry into the November 5th Incident at the Kesas Highway, at pg. 48.
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C. CROWD CONTROL AND THE USE OF FORCE TO DISPERSE CROWD
Warnings By The Police

129. According to the diary83 [entry 1099 - 1102], warnings to disperse were given four times.
The first warning was given at 10.40 am, the second at 10.42, the third at 10.43 and the
final warning at 10.46.

130. Chief Inspector Pusparajan (W28) testified that he gave those warnings on instruction of
the then OCPD of Dang Wangi, Kamal Pasha (W31). Chief Inspector Pusparajan stated
that the warning was this: “Bersurai serta-merta atau kami akan disuraikan dengan
kekerasan”(Disperse immediately or we will use force).

131. Evidence from witnesses indicated that they could not hear the warnings clearly. Some
did not hear the warnings at all84 while others stated that they heard “noises like

announcement”.85 When asked why they could not possibly hear the warnings, some

of the witnesses contended that the din from the helicopter could have possibly
drowned the warnings.86 Some stated that probably the warnings were given at the
same time as the speakers were delivering the speeches, in particular when Ronnie Liu
(W7) was speaking, therefore muffling the announcements.

132. ACP Kamal Pasha, the (then) OCPD of Dang Wangi (W31) testified that he ordered the
helicopter to leave the area of the assembly before warnings were given. In reference
to whether the helicopter could have drowned the warnings given while Ronnie (W7)

was speaking, the video recordings87 indicated that the helicopter was not flying over
the crowd at that point of time.88

133. The Panel also noted that at least two persons heard the warnings clearly. Andrew Ong

(W12) testified that he heard two warnings clearly. When asked about his position,

Andrew told the Panel that he was under the canopy of Suria KLCC at that particular
moment and was closer to the Command Vehicle from where the warnings were given.

134. Umar Tan (W27) testified that he heard one warning clearly and that another

announcement was unclear. He, too, told the Panel that he was near Wisma Maxis

83
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Exhibit 37.
Testimony
Testimony
Testimony
Exhibit 6.
Testimony
speaking.

by Dr. Hatta Ramli (W5), Lua Khang Wei (W9) and Lee Khai Loon (W14).
by Tian Chua (W1), Badrul Hisham (W2), Yap Weng Keong (W4) and Lim Ban Teng (W20).
by Lee Huat Seng (W8), Simon Ooi (W23) and Teh Chun Hong (W24).
by Dr Hatta Ramli (W5) who testified that the helicopter was not flying over the crowd while Ronnie was
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when he heard the first warning. When asked whether the Command Vehicle was near

the area, Umar Tan agreed that he was nearer to the Command Vehicle. He then told
the Panel that he moved to the Jalan Ampang bus stand from where he could not then
hear the police announcement clearly.

135. It is the finding of the Panel that there were four warnings were given and that most
members of the crowd could not make out the announcements because the warnings
were not effectively conveyed to the assembly.
Request For Additional Time

136. Tian Chua (W1) told the Panel that he approached the Command Vehicle upon

hearing the announcement to confirm with the then OCPD whether the
announcement was a warning to disperse. When he reached the Command Vehicle
he asked the OCPD for extra time to enable a peaceful dispersal to be made.

137. Badrul Hisham (W2) also told the Panel that he had signaled to the OCPD, ACP Kamal
Pasha (W31), for an additional time of five minutes. The exchange of signals between
them was captured by the video recording (Exhibit 6).

138. The OCPD of Dang Wangi, ACP Kamal Pasha (W31) confirmed that there was an
exchange of signals between him and an unidentified person in the crowd. He
confirmed that he allowed the request for the additional five minutes by his showing of
five fingers.

139. The Panel finds that two minutes after the request was granted, the OCPD gave the last
warning to disperse.89 Three minutes later the water cannon was used.

The Use Of Water Cannon

140. Sergeant Zabani Sulaiman (W33), was responsible to handle the water cannon

deployed at the place of assembly on 28 May 2006. He told the Panel that he used both
nozzles of the water cannon and the water was shot above the crowd and not directly
at the crowd.

89 Exhibit 6.
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141. The video recording (exhibit 6) and still photographs90 showed that the water was shot
above the crowd.

142. Sergeant Zabani Sulaiman further told the Panel that the nozzles were swung back and
forth with the water cannon vehicle remaining stationery and the Panel accepts his

evidence on that. The Panel also noted that only water was used on that day and that
the water was not laced with any chemical91.
Move By FRU And Police To Disperse The Crowd

143. Chief Inspector Pusparajan (W28) told the Panel that he was instructed to order the FRU
personnel to move forward to disperse the crowd.

144. Most of the witnesses who testified told the Panel that they were about to disperse and
were moving slowly when the water cannon was activated. The witnesses further told
the Panel that the FRU personnel and police chased them while they were dispersing92.
There were also allegations of excessive use of force by the FRU personnel and the
police while they chased the crowd (this issue is dealt with in detail below).

145. The Panel also heard evidence from one person93 who admitted that he remained at
the place of assembly and refused to move.

146. The Panel finds that most of the crowd had started to disperse when the water cannon
was activated. Nevertheless the police charged after the members of the assembly.

Use of Force to Disperse Crowd

147. The Inquiry recorded statements from persons who suffered injuries allegedly from the

acts of the FRU personnel and the police when the same moved in to disperse the

90 Exhibit 27 BN - BQ, 27 BV-BZ showed the cannon shooting upwards above the crowd.
91 Testimony by ACP Kamal Pasha (W31) and Dr. Hatta Ramli (W5) confirmed that the water was not laced with any
chemical.
92 Testimony by Lim Sok Swan (W6), Lee Huat Seng (W8), Lua Khang Wei (W9), Lai Chee Sen (W13), Lee Khai Loon(W14),
Lim Hong Siang (W15), Soh Sok Hwa (W16), Zahir Hassan (W17), Syed Ibrahim Syed Noh (W19), Lim Ban Teng (W20),
Nashitah Md Noh (W22), Simon Ooi (W23), Teh Chun Hong (W24), Amran Zulkifli (W25), and Wong Keen Yee (W26).
93 Testimony by Yap Weng Keong (W4) who told the Panel that he refused to disperse even after the water cannon was
used and he was arrested.
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crowd. The Inquiry also heard the evidence of medical practitioners who had examined
some of the witnesses.

Allegation of use of force against Lee Huat Seng (W8)

148. Lee Huat Seng (W8), testified that he was present at the place of assembly on 28 May
2006. He was there with a group of friends to participate in the assembly. After the water

cannon was used, he and his friends started to disperse. W8 stated that he saw the FRU

personnel approaching and shoving the group towards Jalan Ampang. W8 stated that

he was hit by a FRU personnel with a baton on his left shoulder across the spine. He also
stated that another police officer hit him on the head with his bare hand. When he was
hit, he fell. He, however, was uncertain whether the second officer who hit him was from

the FRU. There was no evidence to show that he had provoked the officers to use force
on him.

149. Lee Huat Seng's evidence that he was hit with a baton on his back was corroborated
by Lua Khang Wei (W9), Lee Khai Loon (W14), Wong Keen Yee (W26) and Lim Ban Teng
(W20), who testified that they saw W8 being hit by a FRU officer with a baton.

150. A video recording (Exhibit 25)94 made on that day by a witness Lai Chee Sen (W13)
further corroborated W8's evidence. The video recording showed a FRU officer swinging

his baton and hitting W8. When shown, Sergeant Mohd Yaacob, (W35) identified Lance
Corporal Mustika Lambonding (W47) as the person wielding the baton in the exhibit.

151. In addition, Soh Sok Hwa (W16) and Simon Ooi Tze Min (W23) testified that they saw a

police (not FRU) officer hit Lee Huat Seng with his fist. Soh Sok Hwa took photographs of
Lee Huat Seng's injuries marked as “Exhibit 28A-I” which showed redness on Lee Huat
Seng's back.

Allegation of use of force against Lua Khang Wei (W9)

152. Lua Khang Wei (W9) testified that he was present at the place of assembly on 28 May

2006. He was there with a group of friends to participate in the assembly. He stated that
he was dispersing when the FRU started to shove his group. He stated that he was hit by

a FRU officer with a baton on his back when he was trying to help Lee Huat Seng (W8)
who had fallen down. He further stated that the blow had caused his spectacles to fall
and one of the lenses cut his cheek. The cut caused his cheek to bleed.
94 Available at www.suhakam.org.my for download. MP4 player required.
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153. Dr. Dzulhelmy bin Sulaiman (W10), a medical officer at the Kuala Lumpur Hospital
examined Lee Huat Seng (W8) and W9 on the same day they suffered the injuries.

154. As regards injuries sustained by Lee Huat Seng (W8), Dr. Dzulhelmy stated that he
examined W8 at 1.45 p.m. at the Emergency Unit, Kuala Lumpur Hospital. He examined

W8 on his forehead, because W8 only complained about the pain on his forehead. W8
was in pain on the left side of his temporal region. On examination he found redness

over W8's left side of the temporal region and indicated that the injury was likely from
being hit by a heavy stick.

155. Dr. Dzulhelmy however did not examine W8 on his injury on his back, as he was not
informed of any injury on that part.

156. As regards injuries sustained by Lua Khang Wei (W9), Dr. Dzulhemy stated that he
examined W9 approximately around 1.54 pm at the Emergency Unit, Kuala Lumpur
Hospital. W9 was in pain on his right shoulder. On examination he noted tenderness and
redness over W9's right shoulder and laceration on his right cheek. Dr. Dzulhelmy

indicated that the injury on the shoulder was consistent with a blow by a blunt object.
As regards the laceration on W9's cheek, he indicated that the spectacles' lenses could
possibly have caused such injury.

Allegation of use of force against Lee Khai Loon (W14)

157. Lee Khai Loon (W14) testified that he was present on 28 May 2006 at the place of

assembly to participate in the assembly. W14 informed the Panel that he did not hear
any warning being given before the water cannon was used. When he was dispersing

towards Jalan Ampang he was hit by a baton on the left side of his head. The blow
caused his spectacles to fall and break. W14 did not seek any medical treatment for the
injury.
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Allegation of use of force against Lim Hong Siang (W15)

158. Lim Hong Siang (W15), a journalist, said that he was on duty on 28 May 2006. He testified
that he was asked to stop taking photos or his camera would be destroyed. Despite

showing his media tag to the FRU personnel, W15 testified he was kicked. His evidence
in relation to the above is as follows:
Nurul

: Were you hit on that day?

Nurul

: Who kicked you?

Dato' Vohrah

: Before or after?

W15

: Not hit but was kicked from my back.

W15

: I did not recognize the officer.

W15

: When FRU came in, I was there taking photo [sic] - and

they, one or 3 FRU coming [sic]. I have my nametag

and card. I thought they would have recognized me
because I was from the Media. They thought I was the

protester. But they kept coming for me and at that time I
was kicked and I shouted that “Media pun awak pukul

ker?”(You even hit those from the media?) And they told me
I cannot take the photo.
159. W15 did not seek any medical treatment.
Allegation of use of force against Zahir Hassan (W17)

160. Zahir Hassan (W17), testified that he was at the place of assembly on that day. He went

there to participate in the assembly. W17 informed the Panel that he could hear
announcements made by the police but he could not hear them clearly. According to
him after the water cannon had been used, the FRU personnel started to approach the

crowd at a very fast pace. He testified that the FRU personnel shoved the people in the
direction of Jalan Ampang. He further testified that upon seeing that, he immediately

went in between the FRU and the crowd to reason with them not to shove them. He
informed the Panel that his wife and daughters were amongst the crowd pushed onto

Jalan Ampang.
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Exhibit 6.
Testimony by Tian Chua (W1), Lance Corporal Nasaruddin-FRU Cameraman (W3).
Brutal end to anti-fuel hike demo, Malaysiakini.com, 28 May 2006.
Exhibit 6 and testimony by Tian Chua (W1).
Testimonies by Badrul Hisham (W2), Dr. Hatta Ramli (W5), Lim Sok Swan (W6) and
Ronnie Liu (W7).
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161. W17 told the Panel that the FRU personnel continued to shove him that caused him to
stumble and fall onto the (traffic) second lane of Jalan Ampang. When he fell, W17

testified, he was kicked several times but not hit. However, he was not able to recall
which parts of his body were kicked. He said he was uncertain whether he was fully or
partially conscious during the incident.

162. W17 was shown photographs Exhibits 5A-5C which were tendered as exhibits by Encik
Badrul Hisham (W2). W17 identified himself in all the three photos -

Allegation of use of force against Zahir Hassan (W17)

163. The Panel viewed the video recording (Exhibit 6) by Lance Corporal Nasaruddin (W3)

where Zahir Hassan is seen being surrounded by a few FRU personnel. However, no acts

on the part of any of the FRU personnel can be discerned as constituting assaults on the
person as alleged in paragraph 161. The video recordings did not fully record what took
place when Zahir Hassan was surrounded by the FRU personnel.

164. W17 told the Panel that he was then carried by the FRU to the police truck where he

realised he was bleeding from the mouth. But he was then asked to get off the truck
and taken to Kuala Lumpur Hospital in a police patrol car.
i.

Exhibit 5A shows Zahir Hassan kneeling on the road seemingly
being kicked by a FRU officer.

(Exhibit 5A)
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ii.

Exhibit 5B shows one of the FRU personnel seemingly kicking
Zahir's back when he was already lying on the road.

(Exhibit 5B)

iii. Exhibit 5C shows Zahir seemingly being kicked on his right flank
by a FRU officer when he was propping himself up on the road.

(Exhibit 5C)
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165. As regards the identification of FRU personnel in the photographs exhibit 5A-5C,

Sergeant Mohd Yaacob (W35) identified the FRU officers shown as seemingly kicking
Zahir Hassan in exhibit 5A as Lance Corporal Mustika Lambonding (W47). He also

identified the officer standing to the left of Lance Corporal Mustika in the said exhibits
as Constable Zambri Hussin (W44).

166. Syed Ibrahim Syed Noh (W19) testified that he saw Zahir being kicked by a member of

the FRU and that Zahir was lying motionless on Jalan Ampang. He told the Panel that he
rushed towards Zahir to ascertain his condition. He testified that when he reached Zahir
he saw blood on Zahir's left eyebrow and that the right part of Zahir's lips was swollen
and bruised. At that moment, W19 stated that Zahir was conscious.

167. Nashita Mohd Noh (W22) corroborated Syed Ibrahim's evidence. Nashita testified that

she was at the place of the incident and saw Zahir being kicked by a member of the

FRU. She told the Panel that before Zahir fell, he was trying to protect his daughters who
were being pushed and shoved by the FRU personnel. She told the Panel that the

commotion took place on Jalan Ampang and that a bus had to stop because of this
commotion. Her evidence is consistent with the photographs Exhibit 5A-5C which
showed a bus at the background of the photographs.

168. Umar Tan (W27) also testified that he saw Zahir being assaulted by the FRU personnel.
169. Dr. Hasnita bt Hassan (W18), a medical officer at Kuala Lumpur Hospital, examined Zahir
Hassan on 28 May 2006 at 12.20 p.m. and noted red marks on the left forehead,

abrasions on the right cheek, tenderness over the right flank and noted that the lower
incisor was slightly angulated and loose. She also noted that Zahir was bleeding directly

from the area of the loose tooth. Zahir was recalled and he told the Panel that his

normal teeth are angulated.
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170. Dr. Hasnita stated that Zahir told her that he had been kicked on his right flank and face.
Dr. Hasnita confirmed that this is consistent with his injuries. Dr. Hasnita told the Panel that
a blunt object could also have caused the injuries.
Allegation of use of force against Lim Ban Teng (W20)

171. Lim Ban Teng (W20) testified that he participated in the assembly on that day. He told
the Panel that he and a group of friends were dispersing towards the Public Bank

Building, Jalan Ampang when the water cannon was activated. W20 was shown the

video recording (exhibit 25) taken by Lee Chee Sen (W13) wherein he identified himself
as the person wearing a dark blue t-shirt. He told the Panel that he was hit on his thumb
while he was trying to help Lee Huat Seng (W8) who had fallen on the road. He also said

that he saw Lee Huat Seng being hit by a member of the FRU with a baton on the back.
He also said that he saw another friend, Wong Keen Yee (W26), being hit by a member

of the FRU personnel with a baton.

172. Lim Ban Teng went to Kuala Lumpur Hospital for treatment. He told the Panel that the
doctor treating him told him that his thumb was fractured.

173. Dr. Nur Abdul Karim (W21), a medical officer attached to the Emergency Department,
Kuala Lumpur Hospital said she saw Lim Ban Teng (W20) on that day at 1.00 pm. She

noted that W20's right thumb was swollen with a reduced range of movement. She told
the Panel that the X-ray indicated a fracture on the first metacarpal bone of his right

thumb. She said the injury was consistent with a blow inflicted by a blunt object with high
velocity.

174. Dr. Nur Abdul Karim said that she classified his injury as serious but non-critical. She was

of the opinion that to cause such an injury the force used was excessive. Lim Ban Teng's
hand was put in a plaster cast.

175. The Panel notes that under section 325 of the Penal Code95 this fracture would be

considered as grievous hurt and that a person who inflicts such an injury on another
commits an offence of voluntarily causing grievous hurt which attracts a punishment of
imprisonment up to 7 years.

95 Section 325 of the Penal Code reads: “Whoever, except in the case provided by section 335, voluntarily causes
grievous hurt, shall be punished with imprisonment for a term which may extend to seven years, and shall also be
liable to a fine”.
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Allegation of use of force against Simon Ooi Tze Min

176. Simon Ooi Tze Min (W23), testified that he participated in the assembly on that day. He

told the Panel that he was hit and kicked on his buttocks by a member of the FRU while
dispersing. He could not identify who had assaulted him.

Allegation of use of force against Teh Chun Hong

177. Teh Chun Hong (W24) was at the assembly on the same day and identified himself in the

video recoding (exhibit 25) taken by Lai Chee Sen. He testified that he was hit once on
his back and that he was kicked twice by a member of the FRU while dispersing. As a

result, he sustained bruises to his shoulder and leg and he then sought traditional
Chinese treatment for his injuries. He could not identify the person who assaulted him.

178. Soh Sok Hwa (W16) and Wong Keen Yee (W26) testified that they saw Teh Chun Hong
(W24) being hit on his back by a member of the FRU.

Allegation of use of force against Amran Zulkifli

179. Amran Zulkifli (W25) stated that he had gone to Suria KLCC on that day with his 10-year
old son to visit Petronas Petrosains. He then attended the assembly and remained there

throughout the assembly to listen to the speeches. His son was with him at all times.
Amran identified himself and his son in a photograph (exhibit 16U).

180. Amran told the Panel that he started to move when the water cannon was activated.
W25

: After the water cannon was fired, the police made an arrest

at random and after that my son and I were drenched.
I told him “let's go home”. When we were walking with the

Dato' Vohrah

intention to disperse, we walked in front of a group of FRU…

: Where were you at that time?

W25

: Walking towards the entrance of KLCC-left [Suria KLCC

Dato' Vohrah

: Where the trucks were?
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W25

: Yes. And suddenly all of the FRU attacked from the back and
uttered the word “Balik, Balik”(Disperse, Disperse). I was hit at

my right upper arm and continuously on top of my right
shoulder and [they were] shouting “Balik, Balik”(Disperse,

Disperse). My intention was to go back and the third time I
was hit on the right side of my back head (sic). The mark is still
there.

181. Amran told the Panel that at the time of the incident, he was holding on to his son with

his arm around his son's left shoulder and when he was hit the third time, he was
separated from his son. Amran identified himself as the person shown heavily bleeding
in a photograph reproduced in a Chinese language newsletter (exhibit 3).

182. Amran then told the Panel that he managed to cross the road, Jalan Ampang, with the
help of some unidentified individuals and was taken to Hospital Kuala Lumpur. But due

to delay in receiving medical attention there, Amran decided to go to PUSRAWI
Hospital.

(Exhibit 3)
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183. Amran told the Panel that he lodged a police report (Exhibit 32) at Jalan Tun Razak
Police Station.

184. Dr. Abdul Fahmi b Abdul Karim (W36), a medical consultant at PUSRAWI Hospital,

examined Amran on 29 May 2006 a day after Amran was admitted to that hospital. On

examination of Amran he noted soft bruises on the right upper arm and the right
shoulder. Amran also suffered an injury on his head. It was a 5 cm jagged laceration

over the right temple primary scalp area which required wound toilet, suturing and five
stitches.

185. Dr. Fahmi agreed that the wound on Amran's head is consistent with a blow from a blunt
object.

186. Wong Keen Yee (W26), testified that he was at the place of assembly on 28 May 2006

to participate in the assembly. Wong then identified himself in exhibit 25 - a video clip -

wearing a blue t-shirt. He testified that he was hit at the back of his neck while dispersing
in a group. Wong confirmed exhibit 28Y to 28AC showed his injury. Those exhibits
showed redness at the back of his collar neck.

187. Teh Chun Hong (W24) and Simon Ooi Tze Min (W23), testified that they saw Wong Keen
Yee being hit by the FRU personnel with baton.

PANEL'S FINDING ON ALLEGATION OF EXCESSIVE USE OF FORCE

188. During the proceedings of the public inquiry, ten witnesses testified that they suffered
physical injuries as a result of alleged action by some members of the FRU personnel.

The severity of injuries suffered by these nine persons varied, from five stitches on the
head to bruises and abrasions. The evidence of those who sought medical treatment
from hospitals was substantiated by evidence of doctors who had examined them.

189. It was also brought to the attention of the Panel of Inquiry that the physical injuries could
have been caused by the use of shields and batons. And in the case of Lee Huat Seng
(W8) he was slapped with the bare hand.
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190. As stated earlier Lim Ban Teng (W20) suffered a broken thumb. A person who caused
such an injury could be charged with the offence of committing grievous hurt under the
Penal Code.

191. The Panel's finding is that excessive force was used on the following persons:- Lee Huat

Seng (W8), Lua Khang Wei (W9), Lee Khai Loon (W14), Lim Hong Siang (W15), Zahir

Hassan (W17), Lim Ban Teng (W20), Simon Ooi Tze Min (W23), Teh Chun Hong (W24),
Amran Zulkifli (W25), and Wong Keen Yee (W26).

PANEL'S FINDINGS AND RECOMMENDATION ON IDENTIFICATION OF FRU
PERSONNEL
192. The Panel of Inquiry showed several photographs which had been tendered as exhibits

(exhibit 5A-C, 16J, 16N, 17T and 27I) and a video recording (exhibit 25) to all FRU
personnel who were called as witnesses with the aim of identifying persons who might
have used excessive force on the members of the assembly. In this respect except for

some, majority of the FRU personnel could not identify the individuals shown in the
above-mentioned photographs and video recording. The exhibits are reproduced

under the relevant paragraphs in this chapter. However it should be noted that exhibits
16N and 17T are not reproduced in this chapter; whilst they show personnel who have
been identified therein, it cannot be clearly established as to what they were doing.

193. There were two reasons why majority of the FRU personnel called as witnesses could not
identify the personnel in the aforementioned exhibits. Firstly, the persons who used
violence were in protective body armour and were using helmets and visors which

obscured their faces. Secondly, they did not wear personal identification (either names
or badge numbers). In addition, the Panel of Inquiry not being equipped with forensic

investigative powers under the Criminal Procedure Code or otherwise and not being
provided with sufficient evidence, could not pursue the matter further.
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-IDENTIFICATION OF FRU OFFICER IN EXHIBIT 5A-C

194. In exhibit 5A, Sergeant Mohd Yaacob (W35) positively identified Lance Corporal Mustika
Lamonding (W47) as the person who appeared to be kicking Zahir Hassan (W17). He

further identified Constable Zambri Hussin (W44) as the person standing next to the

person identified as Lance Corporal Mustika Lambonding in the same exhibit. In the

case of Constable Zambri Hussin, evidence by Constable Raja Ahmad Raja
Mansor(W39), Constable Shahrul Yaafar (W40), Constable Kamarul Ismail (W45) and
Lance Corporal Mustika Lamonding (W47) indicated that the person could probably be
Constable Zambri Hussin.

Identified as L/Corp. Mustika
Lamonding

by

Mohd Yaacob.

Sergeant

Identified as Cons. Zambri
Hussin by Sergeant Mohd
Yaacob.

Identified as probably Cons.
Zambri Hussin by;1.
Exhibit 5A

2.
3.
4.

Const. Raja Ahmad

Raja Manshor

Const. Shahrul Yaafar
Const. Kamarul Ismail
L/Corp. Mustika

Lamonding
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195. In exhibit 5B, Sergeant Mohd Yaacob (W35) positively identified Lance Corporal Mustika

Lamonding (W47) as the officer who is standing and facing Zahir Hassan who is already
lying on the road. Constable Mohd Shukri Omar (W42) identified the officer who is
holding up the baton with his right hand as probably Constable Kamarul Ismail (W45).
Identified

as

probably

Cons. Kamarul Ismail by
Cons. Wan Mohd Shukri
Omar.

Identified as L/Corp

Mustika Lamonding by

Sergeant Mohd. Yaacob.

Exhibit 5B

196. In exhibit 5C, Sergeant Mohd Yaacob (W35) for the third time identified Lance Corporal
Mustika Lambonding (W47) as the officer standing on the extreme left of the

photograph. The officer standing to the right of the person identified as Lance Corporal
Mustika Lambonding was identified as probably Constable Zambri Hussin (W44) by

Constable Raja Ahmad Raja Manshor (W39), Constable Wan Mohd Shukri Omar (W42),
Constable Kamarul Ismail (W45) and Lance Corporal Mustika Lambonding (W47).
Identified as L/Corp.

Mustika Lambonding by:
1. Sergeant Mohd.
Yaacob Omar.

Identified as probably
Cons. Zamri Hussin by:
1. Cons. Raja Ahmad
Raja Manshor;

2. Cons. Wan Mohd.
Shukri Omar;

3. Cons. Kamarul Ismail;
4. L/Corp. Mustika
Lamonding.
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IDENTIFICATION OF FRU PERSONNEL IN EXHIBIT 16J
Identified as Cons. Zamri Hussin by Sergeant Mohd Yaacob.
Identified as probably Cons. Zambri Hussin by;1.

Sergeant Abdul Aziz Buniran;

3.

Cons. Wan Mohd Shukri Omar;

2.
4.

Cons. Raja Ahmad Raja Manshor;
Cons. Kamarul Ismail

Identified as probably Cons.

Nooreezam Yakub by Cons.
Raja Ahmad Raja Manshor.

Identified as Cons, Kamarul
Ismail by Sergeant Mohd
Yaacob

Identified as probably Cons.
Kamarul Ismail by Cons. Raja
Ahmad Raja Manshor.
Exhibit 16J

197. In exhibit 16J, Constable Raja Ahmad Raja Manshor (W39) identified the officer who

appeared to be shoving Zahir Hassan with his shield as Constable Noreezam Yakub.

Sergeant Mohd Yaacob positively identified the officer on the right of the person
holding the shield as Constable Kamarul Ismail (W45). Constable Raja Ahmad Raja
Manshor indicated that the same person could probably be Constable Kamarul Ismail
(W45).
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198. In addition, Constable Zambri Hussin (W44) was also identified in exhibit 16J as the officer
standing in front of the bus by the following witnesses:i.

Sergeant Mohd Yaacob (W35);

ii.

Sergeant Abdul Aziz Buniran (W37);

iv.

Constable Wan Mohd Shukri Omar (W42); and

iii.
v.

Constable Raja Ahmad Raja Manshor (W39);
Constable Kamarul Ismail (W45).

IDENTIFICATION OF FRU OFFICER IN EXHIBIT 27I

Identified
Cons.

as

probably

Andyracky

Anak

Nyalong by Cons. Raja
Ahmad Raja Manshor.

Exhibit 27I

199. In exhibit 27I Constable Raja Ahmad Raja Manshor (W39) identified the officer as

probably Constable Andyracky Anak Nyalong (W49). In this photograph, an FRU officer
is shown as appearing to be shoving a member of assembly away from Suria KLCC,
when the assembly was dispersing.

1 Pefdsfsdfdfldfldf’df
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IDENTIFICATION OF FRU OFFICER IN EXHIBIT 25 (A VIDEO RECORDING)96

200. As regard to identification of the officer in exhibit 25 who is shown as swinging his baton
and hitting Lee Huat Seng (W8), Sergeant Mohd Yaacob, (W35) positively identified that
officer as Lance Corporal Mustika Lambonding (W47).

201. The Panel agrees that Sergeant Mohd. Yaacob (W35) is a reliable and credible witness
and finds that his identification of the personnel as above stated can be accepted

affirmatively. Thus the Panel of Inquiry also finds that the person who used excessive
force on Lee Huat Seng (W8) as captured by the video recording (exhibit 25) is Lance

Corporal Mustika Lambonding (W47). Whilst Sergeant Mohd Yaacob had also identified

several other personnel in the photographs, the Panel cannot with certainty establish
that these same personnel were involved in inflicting injuries on the identified victims.

202. The Panel of Inquiry however cannot make a conclusive finding with regard to
personnel responsible for the injuries suffered by Zahir Hassan (W17) as the Panel agrees
that the finding cannot be based on still photographs without more. The Panel would
recommend that appropriate investigations be conducted to establish those personnel

identified in exhibits 5A-C whether they used excessive force and are thus responsible
for inflicting injuries suffered by Zahir Hassan (W17).

203. Since it has been found that excessive force had been used on other victims, the Panel
of Inquiry strongly recommends that the Police conduct their own investigations to

ascertain which personnel used excessive force on the victims with a view of taking
disciplinary action against the said personnel and, where necessary, to recommend to
the Public Prosecutor for further action to be taken.

96 Exhibit 25 is available for download at www. suhakam.org.my MP4 required.
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204. It is pertinent to note the international standards or principles as regards the use of force
and firearms by the Police when discharging their duties of law enforcement and

maintenance of order in society. The use of force and firearms is permitted but only
under 'clearly defined and controlled circumstances'97 and subject to the principles of

necessity and proportionality and the respect of the human right to life. The key element
in the execution of this duty is to strike a balance between preserving law and order and
the respect for human rights and the inherent dignity of an individual.
PRINCIPLE OF NECESSITY

205. While it is acknowledged that police officers may use force and firearms in the
discharge of their duties, the use of force and firearms should only be employed where

it is 'strictly necessary for law enforcement and maintaining police order'98 and as a

measure of last resort where non-violent means are employed before resorting to the
use of force99. As the Bar pointed out, the use of force should be an exception rather
than the rule100.

206. These principles are reflected in Article 3 of the Code of Conduct for Law Enforcement

Officials where it is stated, 'law enforcement officials may use force only when strictly
necessary and to the extent required for the performance of their duty'.

207. Similarly, Principle 13 of the Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials states that law enforcement officials should 'avoid the use of
force or where that it is not practicable, shall restrict the use of force to the minimum
extent necessary' when dispersing assemblies that are unlawful but non-violent.

97

High Commissioner for Human Rights, Professional Training Series No. 5, Human Rights and Law Enforcement: A
Manual on Human Rights Training for the Police (1997) United Nations: New York and Geneva, at pg. 86.
98 Article 3 of the Code of Conduct for Law Enforcement Official; See also High Commissioner for Human Rights,
Professional Training Series No. 5, Human Rights and Law Enforcement: A Manual on Human Rights Training for the
Police (1997) United Nations: New York and Geneva, at pg. 87; Principles 1, 4-6, 9 & 22 of the Basic Principles on the
Use of Force and Firearms by Law Enforcement Officials.; See also P. Neyroud & A. Beckley, Policing, Ethics and
Human Rights (2001) (UK: Willan Publishing), at pg. 68.
99 Principle 4 of the Basic Principles on the Use of Force and Firearms by Law Enforcement Officials.
100 The Bar Council's Submission to the Panel of Inquiry, p 26.
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PRINCIPLE OF PROPORTIONALITY

208. In instances where the situation necessitates the use of force, the degree of force used
must be in direct proportion and 'only to the extent required for the legitimate ends of
law enforcement and maintaining public order'101.

209. To elucidate what is meant by force being used proportionally to the objectives of law
enforcement and public order, the Basic Principles on the Use of Force and Firearms by
Law Enforcement Officials which have been adopted by other jurisdictions102 provide

a practical guideline for law enforcement officials when the use of force and firearms is
unavoidable. In summary, the guidelines are as follows:
i.

Human life should be respected and preserved103;

iii.

There should be no interference by the police save for the protection of persons

iv.

Police officers should exercise restraint in the use of force106 and minimise damage

ii.

v.
vi.

vii.

Everyone is allowed to participate in peaceful assemblies104;

participating in the assembly or others105;
and injury107;

Law enforcement officials should 'minimise the risk of endangering uninvolved
persons, and the use of such weapons should be carefully controlled'108;

The progression of use of force should follow five stages “ verbal persuasion,

unarmed physical force, force using non-lethal weapons, force using impact
weapons and deadly force”;

The use of firearms is only permissible in self defence or defence of others against

imminent threat of death or serious injury or to arrest a person presenting such a
threat and when less extreme means prove insufficient109. There should also be

rules and guidelines regulating the use of firearms, possession, storage and issuing
of firearms110;

101 High Commissioner for Human Rights, Professional Training Series No. 5 Human Rights and Law Enforcement:
A Manual on Human Rights Training for the Police (1997) United Nations: New York and Geneva, at pg. 87.
102 For example New York Police Department Guideline, See Bar Council's Submission to the Panel of Inquiry, at pp. 33
& 34.
103 Amnesty International, 10 Basic Human Rights Standards for Law Enforcement Officials, (30 April 1998) AI Index POL
in Bar Council's Submission to the Panel of Inquiry, at pp. 30-33.
104 Amnesty International, 10 Basic Human Rights Standards for Law Enforcement Officials, (30 April 1998) AI Index POL
in Bar Council's Submission to the Panel of Inquiry, at pp. 30-33.
105 Amnesty International, 10 Basic Human Rights Standards for Law Enforcement Officials, (30 April 1998) AI Index POL
in Bar Council's Submission to the Panel of Inquiry, at pp. 30-33.
106 Principle 5(a) of the Basic Principles on the Use of Force and Firearms by Law Enforcement Officials.
107 Principle 5(b) of the Basic Principles on the Use of Force and Firearms by Law Enforcement Officials.
108 Principle 3 of the Basic Principles on the Use of Force and Firearms by Law Enforcement Officials.
109 Principle 9 of the Basic Principles on the Use of Force and Firearms by Law Enforcement Officials.
110 Principle 11 of the Basic Principles on the Use of Force and Firearms by Law Enforcement Officials
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viii. Flashlights, radios and handguns are not designed as impact weapons and should
ix.

x.

not be used as such;

Police should ensure that assistance and medical aid are rendered to any injured

persons111 and to notify relatives or close friends112 , both at the earliest possible
moment;

Any injury or death caused by the use of force by police officers shall be reported

promptly to superior officers113. Upon receipt of these reports, there shall be an

effective review process available with the exercise of jurisdiction of independent

administrative or prosecutorial authorities and the report shall be subjected to
xi.

administrative review and judicial control114 ; and

The police force should adopt and implement clear rules and regulations on the

use of force by police officers. Such rules and regulation should be based upon
ethical issues with regard to the use of force and firearms. Further, there must be
constant review of these rules and regulations115.

210. The Panel of Inquiry stresses that the guidelines elaborated above are not merely
principles in abstract but are practical measures to reduce violence during assemblies.

It has been held that international standards on the use of force must be respected116.

211. The Panel of Inquiry takes note that the use of force in crowd dispersal is regulated by

section 27B of the Police Act 1967 which provides that, “if persons are ordered to
disperse and do not disperse, any police officer or any other person acting in aid of a

police officer may do all things necessary for dispersing them and for arresting them or
any of them and if any person makes resistance, may use such force as is reasonably
necessary for overcoming resistance”.

111
112
113
114
115
116

Principle 5(c) of the Basic Principles on the Use of Force and Firearms by Law Enforcement Officials.
Principle 5(d) of the Basic Principles on the Use of Force and Firearms by Law Enforcement Officials.
Principle 6 of the Basic Principles on the Use of Force and Firearms by Law Enforcement Officials.
Principle 22 of the Basic Principles on the Use of Force and Firearms by Law Enforcement Officials.
Principle 1 of the Basic Principles on the Use of Force and Firearms by Law Enforcement Officials.
Gulec v Turkey (27 July 1998) The European Court of Human Rights, http://ww.coe.ints
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212. Similarly, section 84 of the Criminal Procedure Code allows the use of force and the
power to exercise it only if the persons refuse to disperse.

213. Quite clearly these two provisions should be interpreted in the light of the guidelines
above-mentioned. Any departure from the guidelines cannot be justified.

214. At this juncture, it must be underscored that the implementation of these principles is
crucial and urgent. Similar recommendations made in SUHAKAM's Report on Freedom

of Assembly have remained unheeded by the police. This is evident by the recurrence
of excessive use of force and unprofessional police conduct in the dispersal of peaceful
assemblies in past assemblies and the incidents of heavy-handedness action of FRU
personnel as found in this Public Inquiry.

215. It is timely that the Police and the FRU realise and accept that demonstrations and
peaceful assemblies are not an annoyance but are a necessary element in a

democratic nation. With that realisation in mind, the best possible method to preserve
and maintain order is restraint117. As Sir Robert Mark pointed out, disorders during
demonstrations were successfully avoided in the United Kingdom (UK) mainly due to
several factors firstly, adequate police presence and a lack of weaponry. The UK Police
does not have any special weapons or equipment for crowd control. Manpower and a

wooden truncheon used only in emergencies is the 'most effective and least harmful

means of control'. Secondly, support of the public for the police have also contributed

to peaceful demonstrations and marches. In addition, the fortitude, training and
tolerance of the police have and the accountability of the police and scrutiny by media
and Parliament also helped in minimising violence during assemblies and marches118.

216. The Panel of Inquiry recommends that the Police and the FRU urgently implement the
aforementioned international principles and standards in paragraph 209 above as

guidelines for their personnel on the use of force and firearms in particular in relation to
assemblies.

117 Sir Robert Mark QPM, The Metropolitan Police and Political Demonstrations in S.H. Bailey, D.J. Harris & B.L. Jones, Civil
Liberties: Cases and Materials (2nd ed.) (Butterworths), p 121.
118 Ibid.
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217. The Panel of Inquiry also observes that the victims were not able to identify either the
police or the FRU officers who used excessive force on them. This was mainly because

of the failure of the police and FRU personnel to provide personal identification (either
names or badge number) on their outer part of the body armour. When asked, the FRU

personnel informed the Inquiry that they wore a removable nametag on their uniform

but not on the outer part of the protective body armour. The Panel of Inquiry
recommends that the police and FRU require all its personnel to display names and
badge numbers

218. The Panel of Inquiry welcomes police effort to review the approach to handling
assemblies as announced by the Police College Commandant, Datuk Benjamin

Hasbie119. The Panel applauds the police initiative to review the 35-year-old Public
Order Manual, which spells out crowd dispersal procedures. Hence the Panel urges the
Police to implement recommendations herein.

PANEL'S FINDING ON THE ISSUE OF CROWD CONTROL

219. Closely linked to the issue of use of force is the matter of crowd control and the manner
in which the Police regulate assemblies and processions. The Royal Commission

recommended a removal of the power of the Police to regulate assemblies and
meetings120 .

220. The Panel of Inquiry observes that SUHAKAM had previously recommended restraint on
the part of the police in the use of canes, batons, tear gas, water cannons and chemical

irritants121. Orders to disperse should be clearly audible and given at least three times

at ten-minute intervals, with sufficient time given to allow the crowd to disperse. Once
the crowd disperses, the police should not chase and arrest those moving away or those

who have moved away122 . It was also SUHAKAM's recommendation that the presence

of the police and riot police be discreet123.

119 FRU to be used as last resort to handle mobs, New Straits Times, 7 December 2006.
120 Report of the Royal Commission to Enhance the Operation and Management of the Royal Malaysia Police, at pp. 307
- 308.
121 Report on Freedom of Assembly, at pg. 12. See also SUHAKAM's Inquiry into the November 5th Incident at the Kesas
Highway, at pp. 16 & 34.
122 Report on Freedom of Assembly, at pg. 12. See also SUHAKAM's Inquiry into the November 5th Incident at the Kesas
Highway, at pp. 16 & 34.
123 Report on Freedom of Assembly, at pg. 13
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221. However, incidents of inaudible warnings, inappropriate use of shields and batons, too

short intervals between warnings, the failure to allow the crowd to disperse, use of water
cannons and the chasing of the crowd who have moved away were highlighted during

the testimonies of several witnesses during the Public Inquiry and the video recordings

of the incident. The Panel of Inquiry is of the view that it is timely for a paradigm shift to
be brought about with regard to crowd control by the Police in peaceful assemblies and
processions.

222. The Panel of Inquiry finds that the submission of the Bar Council useful and merits

consideration of the practices in other jurisdictions. The Panel also examines the relevant
provisions of the United Kingdom (UK) and South Africa.

DISTRICT OF COLUMBIA, USA

223. Section 104 of the First Amendment Rights and Police Standards Act 2004 of the District

of Columbia, US requires the police to seek compliance and enforce restrictions through
voluntary means, followed by citations and arrests. In the event of violence or disorderly
conduct, the police are allowed to disperse, control and arrest persons engaged in
violence (section 107). A general order to disperse may be issued only if:
•
•

A significant number of or percentage of the crowd fails to adhere to the

restrictions;

Voluntary compliance measures have failed;

•

A significant number of or percentage of the crowd are engaging in or about to

•

Public-safety emergency has been declared by the Mayor that is not based on the

engage in unlawful disorderly conduct or violence; or
right to freedom of assembly.

224. Other requirements imposed by the First Amendment Rights and Police Standards Act
2004, in particular sections 108 - 116 include:
•

•

Prohibition of the use of police lines that encircle or entrap demonstrators unless

there is probable cause to believe that a significant number of people have
committed unlawful acts;

Requirement to display names and badge numbers with enhanced visibility at all

times;
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•
•

Prohibition of the use of riot gear unless there is a danger of violence;

Prohibition of the use of chemical irritant to disperse the crowd unless public safety

and security is endangered.

STATE OF VICTORIA, AUSTRALIA

225. Section 6 of the Unlawful Assemblies and Processions Act 1958 (Victoria) provides that
warning to disperse must be read by a Magistrate, with a 15 minute interval to disperse.

Different appointed officers are charged with different duties, all aimed at policing
crowd control.

226. Police must report to a supervisor all reliable information (such as information about the

organiser, their plans, numbers involved and the group they represent) concerning the
event that may become or is a crowd control situation and •

•
•
•

Operations Commander/ liaison officer must maintain contact with the organisers,

leaders or management of parties involved to ascertain their intentions and to
advise on police policy and role;

District Commander must notify the Major Incident Planning Unit if it appears the

crowd control situation may cross district boundaries;

Major Incident Planning Unit is to provide assistance in the planning and

coordination of crowd control situations;

Forward Commanders is tasked to ensure minimum use of force by maintaining

liaison with all parties involved, keeping parties advised of any significant
developments, informing participants of the use of force, adopting a policy of

containment, exercising tact and restraint, ensuring arrests are means of the last
resort and adopting a low key approach.

227. Confrontation and use of force should be avoided and where necessary, kept to the

minimum amount reasonably necessary to prevent or stop an offence, proportionate to
objective sought, offence sought must be an indictable offence or the lawful arrest of

the person is required and person to be arrested has committed or is suspected of
committing an offence.
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228. Minor offences should be ignored in the interests of containing the overall situation but

prompt action must be taken to prevent conduct involving violence to people or
damage to property.

229. Prompt action is required where protestors are armed with weapons or are violent.
A Magistrate may declare riot by reading aloud the riot proclamation.

HONG KONG SAR

230. Section 17 of the Public Order Ordinance confers on the Police powers to prevent, stop
or disperse any public meetings or public processions which do not fulfill certain
prerequisites or where there is reasonable belief that the public gathering may cause a

breach of peace whether or not the prerequisites are fulfilled. Police officers are also
empowered to use reasonable force and enter any premise where the meeting is

taking place, bar access to any public place to prevent a public gathering and use
force as is necessary to prevent the commission of offences. The degree of force shall
not exceed the degree that is reasonably necessary for its purpose.
UNITED KINGDOM

231. Section 30 of the Anti-Social Behaviour Act 2003 allows the police to issue dispersal
orders where he has reasonable grounds for believing that members of the public have

been intimidated, harassed, alarmed or distressed as a result of the presence or
behaviour of groups of two or more persons in public places and that anti-social

behaviour is a significant and persistent problem in the locality. However, it must be

noted that a dispersal order cannot be given to those who are taking part in a public
procession pursuant to section 11 of the Public Order act 1986.

232. In addition, by way of section 37 of the Crime and Disorder Act 1998, the Court may ban

particular persons from entering particular areas or from participating in specific

activities. The ban can only be imposed if the person has behaved in a manner “that
caused or was likely to cause harassment, alarm or distress”.

79
SOUTH AFRICA

233. Section 8 of the Regulation of Gatherings Act 1993 contains several conditions with
regard to crowd control during a gathering or procession:
i.

Appointment of a number of marshals tasked to control the participants in the

gathering and to take the necessary steps to ensure that the gathering is peaceful

at all times, that the conditions of the notice are met and to ensure that entrance
to any building or premises, hospital, fire or ambulance or any other emergency
ii.

iii.
iv.
v.

services are accessible;

Prohibition of inciting hatred of other persons or any group of other person on

account of difference in culture, race, sex, language or religion by way of a
banner, placard, speech or singing or any other manner;

Proscription of any act or words which are calculated or likely to cause or
encourage violence against any person or group of persons;

Prohibition of wearing a disguise or ask or any other apparel or tem which obscures

his facial features and prevents his identification;

Prohibition of compelling or attempting to compel any person to attend, join or

participate in the gathering.

234. Section 9 of the said Regulation delineates the powers of the police at such gatherings
regardless of whether the gathering complies with the provisions set out in the said
Regulation. The police are required to:
i.

ii.

iii.

Notify the convener if the police are not able to provide adequate protection for

the people in the gathering;

Prevent people from moving to a different place;

Restrict the gathering to a place or guide the participants along a route to ensure

vehicular or pedestrian traffic is least impeded, access to property or workplace
and to prevent injury to persons or damage to property, if notice was given less

iv.
v.

than 48 hours;

Order persons to stop interfering with the gathering or to remain at a distance;
Protect persons and property.
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235. Only where the place of gathering has been closed because of a prohibition of the
gathering or where the police have reasonable ground to believe that danger to

persons and property cannot be averted, can the Police call upon the protesters to
disperse. The police shall do so by ordering in at least two official languages to disperse
and depart from the place of gathering within a specified time. If within the specified

time protesters had not dispersed or made no preparations to disperse, the police may
command his officers to disperse the person and may use force proportionate to the
circumstances. No weapons likely to cause serious bodily injury or death shall be used.

236. In tandem with the recommendation on regular meetings between the organisers and
the Police (see paragraph 117), the Panel of Inquiry recommends that regulations be

drawn up with regard to crowd control. In addition regard must be had to the
recommendations made in paragraph 115, 116, 117 and 118. The Panel of Inquiry

recommends that the regulations or guidelines contain, inter alia, the following features:
i.

Appointment of marshals (from the organisers) to ensure a peaceful assembly or

procession and that the practical arrangements of the assembly are met. These

are analogous to the provisions found in South Africa's regulations. The Panel is of
the view that the appointment of marshals should be implemented in Malaysia as
they provides a focal point for members of an assembly and police for the purpose
ii.

iii.

of consultation and liaison;

Appointment of a liaison police officer to communicate with the marshals with
regard to any development of the assembly or procession, including warnings to
disperse;

Requirement to display individual identification, especially on the outer part of the
body armour. As such, the Panel of Inquiry reiterates its recommendation as in
Paragraph 217 that the police and FRU require all its personnel to display names

iv.

v.

and badge numbers;

While the Panel acknowledges the necessity of the police and FRU personnel to

wear helmets and other protective apparel or items, these apparel or items should
bear clear identification;

Prohibition of any person at the assembly to incite hatred or violence; or
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vi.

Peaceful assemblies should be allowed to proceed without a licence and if the

police wish to disperse the assembly for cogent reasons there should be a
requirement to ensure that warnings are clearly audible and given at least three

times at ten-minute intervals, with sufficient time given to allow the crowd to
disperse. Warnings should also be conveyed to the appointed marshals in person

who in turn would be responsible to communicate the same to members of the
vii.

assembly;

Any assembly should not be intimidated by the presence of the police either in

great force or in heavy protective gear. The presence of the police should be

discreet. In cases of peaceful assembly which are to be dispersed for cogent

reasons, there should be restraint on part of the police from the use of canes,
batons, tear gas, water cannons and chemical irritants; and

viii. Prohibition of chasing and arresting persons moving away or those who have
moved away.

237. The Panel of Inquiry further recommends that these regulations or guidelines be adopted
and made widely available to the general public and the Police and FRU personnel to

ensure that those likely to be affected are able to foresee whether or not a particular
conduct is likely to be in breach of the regulations.

D.

THE NECESSITY TO ARREST ANY PERSON AT THE ASSEMBLY

238. Evidence during the Public Inquiry showed that several persons were arrested during the

assembly on 28 May 2006. The police reports lodged (see Exhibit 39 - 49) showed that 20

persons were arrested. Some of those that were arrested gave evidence at the Public
Inquiry and testified that their arrests were carried out in a proper manner and no
unnecessary force was used to arrest them. Some of the arrests made were also

captured on video (Exhibit 6) and the Panel of Inquiry finds that the manner of physically
affecting the arrest was carried out properly. Ronnie Liu, (W7) told the Panel that he was

arrested by two police officers in a proper manner. Similarly, Yap Weng Keong (W4)
stated that he was led by the police to the “black maria” in a proper manner.
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239. The Panel also noted the evidence of Badrul Hisham (W2) who testified that he was

dragged by the police officers to the “black maria”. As regards his arrest, the Panel finds
that he was dragged because he refused to stand up though he was asked to do so.
An excerpt of his testimony is as follows:

Nurul
W2

:
:

Did you feel anything after the water was sprayed on you?

I felt slightly (sic) pain but was not able to really feel it because

at that moment the police surrounded me and asked me to

stand up and follow them. I refused to stand, remained seated
and I was dragged up to the truck…

240. The evidence however showed that the arrests were not justified as those who were

arrested were merely participating in a peaceful assembly. The Panel of Inquiry takes

into account the evidence of Mr. Chua Tian Chang who testified that prior to the

assembly, certain Police officers from the Special Branch had pointed out to several
persons, including himself and subsequently all the persons identified were arrested save
for Mr. Chua Tian Chang.

PANEL'S FINDINGS ON THE NECESSITY OF ARREST

241. Without touching on the right to freedom of assembly which had been earlier discussed

in detail, the Panel of Inquiry acknowledges that the assembly was unlawful because of
the lack of a licence as required by section 27(2) of the Police Act 1967 and as a
consequence, the arrests were made because these persons had participated in an

unlawful assembly. This fact was confirmed by W31, the (then) OCPD of Dang Wangi,
ACP Kamal Pasha in his evidence. Section 27(5) of the Police Act 1967 provides,

amongst others, “…all persons attending, found at or taking part in such (unlawful)
assembly, meeting or procession for which no licence has been issued, all persons

taking part or concerned in convening, collecting or directing such assembly, meeting
or procession, shall be guilty of an offence”.
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242. The offence is established by mere presence at an unlawful assembly supported by
arrest at the assembly. There is a draconian provision which states that “in any

prosecution for an offence under subsection (5) of attending, being found at or taking

part in an assembly, meeting or procession which is an unlawful assembly, it shall not
be a defence that the person charged did not know that the assembly, meeting or

procession was an unlawful assembly or did not know of the facts or circumstances
which made the assembly, meeting or procession an unlawful assembly” (section

27(5A) of the Police Act).

243. Article 5(1) of the Federal Constitution states that “no person shall be deprived of his life

or personal liberty save in accordance with law”. Additionally, in Article 3 of the UDHR

the right to life embodied reads, “everyone has the right to life, liberty and security of

person”. Similar provisions are found in Article 6 of the International Covenant on Civil
and Political Rights (ICCPR) and Article 2 of the European Convention on Human Rights
(ECHR).

244. In the case of Steel and Others v United Kingdom124 , in determining whether the

applicant's right to liberty and security enshrined in Article 5 of the ECHR were violated,
the ECtHR held that in respect of the first applicant, because the applicant who was
protesting against a grouse shooting had walked in front of a person who was armed

with a gun, thus preventing him from firing, there was no violation of Article 5. Similarly,
because the second applicant who was protesting against the extension of the

motorway had obstructed the work of road builders, broke into a construction site,

climbed on trees which were to be felled, the police were correct in arresting the
applicant and accordingly, there was no violation of Article 5 of the ECHR. As regards
the third, fourth and fifth applicants, who were arrested outside a conference centre
where they were handing out leaflets and holding up banners protesting at the sale of

weapons, the ECtHR held that the protesters were peaceful and they did not significantly
obstruct or attempted to obstruct those attending the conference or provoked violence.

As such, their arrests were not justified on the grounds that a breach of peace was not

likely to be caused. The ECtHR held that there was a violation of Article 5(1) of the ECHR.

124 (23 September 1998), 67/1997/851/1058, at paras. 58-65
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245. The judgement of the ECtHR in Steel v United Kingdom125 illustrated that the seminal

factor in determining any violation of the right to life, liberty and security is the conduct
of the protestor, namely, if “an individual causes harm, or appears likely to cause harm,
to persons or property or acts in a manner the natural consequence of which would be

to provoke others to violence”. Activities such as handing out leaflets and holding
banners are considered peaceful where arrests would not be justified.

246. The Panel acknowledges that the said three persons and others were at the assembly

which was not licenced, but the assembly in itself was peaceful and did not warrant
arrest of anyone. The Panel of Inquiry finds that the arrests of Ronnie Liu, Badrul Hisham
and Yap Weng Keong although carried out in an appropriate physical manner were not

justified as these individuals were merely protesting peacefully; they either gave
speeches, listened to the speeches or distributed leaflets and pamphlets. These acts
cannot be said to have breached the peace or calculated to have breached the
peace.

E.

THE USE OF HELICOPTER TO DISRUPT THE ASSEMBLY

247. The evidence indicated that there was a helicopter flying and on two occasions,

hovering over the crowd at the place of assembly. The OCPD of Dang Wangi, Kamal

Pasha (W31) admitted that the purpose of the helicopter was to disrupt the speeches
made at the assembly “by making noise”.

Dato' Choo

:

What was the purpose of the having a helicopter?

Dato' Choo

:

To frighten them [the crowd] and to intimidate?

W31
W31

:
:

To disrupt the speeches by making noise..
Yes.

125 (23 September 1998), 67/1997/851/1058, at para. 54.
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248. Later when again asked about the helicopter, the OCPD stated that he had instructed
the helicopter to fly lower.

Datin Paduka Zaitoon

:

Datin Paduka Zaitoon

:

W31

:

Did you not also tell the pilot to come lower?

Hover. They have got their rules - minimum height.

They were flying at one point but you also asked them to

come lower?

W31

:

Yes.

W31

:

To disturb.

Datin Paduka Zaitoon

:

What is the purpose of doing that?

249. Dr. Hatta Ramli (W5) testified that the helicopter was flying low while he was addressing

the crowd and he aired his concern in his speech as such flying could be dangerous to
the public.

250. ASP Anuar bin Jusoh (W38), was the commander on duty on 28 May 2006. He piloted

the helicopter to monitor the place of assembly from the air. He testified that he was
instructed to fly low.

Dato' Vohrah

:

Dato' Vohrah

:

W38

What was the lowest height on that day?

:

Gauge level - lower than 500 ft.

W38

:

Dang Wangi 1 [the OCPD] gave me instructions to fly low.

W38

:

To disrupt the speech given by someone.

Dato' Vohrah

:

Were you instructed to fly low?

Why?

From his command, I am not aware.
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251. When asked whether it was dangerous to fly low, ASP Anuar agreed that it was
tactically dangerous especially if the pilot lacks experience. He further testified that

such instruction was the first of its kind. The pilot told the Panel that prior to this operation
he had never received any instruction to fly low in order to disrupt an assembly.

252. The Panel also observed that almost all of the witnesses raised their concerns that the
helicopter was flying too low and they felt intimidated by such action.

PANEL'S FINDING ON THE USE OF HELICOPTER

253. The Panel of Inquiry refers to the Civil Aviation Regulations 1996 which amongst others
regulate the manner of low flying. Regulation 5(1)(b) provides that a helicopter shall not
fly below such height as would enable it to alight without danger to any person or
property on the surface, in the event of failure of a power unit.

254. It is deduced from the evidence that the instruction to fly low and hover over the crowd

was for two purposes. One was to prevent the assembly from hearing the speeches and
the other was to disrupt the assembly.

255. From the evidence adduced, the Panel of Inquiry finds that the instruction given to fly
low and to hover over the crowd was rash and was given without consideration to the

safety of the people at the place of assembly. The Panel of Inquiry is alarmed by such
tactics of intimidation which should not have taken place nor repeated.

256. The Panel of Inquiry is of the view that no helicopter should be used to disturb any

assembly. The Panel of Inquiry is of the opinion that usage of a helicopter during
assemblies, if necessary, should be limited for monitoring purposes only.
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SUMMARY OF THE FINDINGS OF
THE PANEL OF INQUIRY
A.
1.

SUMMARY OF THE FINDINGS OF THE PANEL OF INQUIRY

The assembly on 28 May 2006 at KLCC was organised by PROTES, an unregistered

“coalition of political parties and non-governmental organisations (NGOs)”, which

comprises Parti Islam SeMalaysia (PAS), Parti Keadilan Rakyat (PKR), Parti Sosialis
Malaysia (PSM), non-governmental organisations and student movements to protest

against the increase in fuel and electricity prices.
2.

The assembly took place in front of the KLCC LRT station entrance off Jalan Ampang.

The Panel observed that the members of the public had gathered at the place of
assembly at around 10.00 a.m.

3.

The crowd was between 200-300 people.

4.

The organisers of the assembly on 28 May 2006 did not apply for a licence.

5.

Persons who had participated in the 28 May 2006 assembly at KLCC were entitled to the

constitutional right to peaceably assemble, notwithstanding the lack of a licence to do
so. Every citizen, including members from the opposition parties, should not be denied
this constitutional guarantee.

6.

The Panel of Inquiry finds that the requirement for a licence imposed by section 27 of

the Police Act 1967 and the lack of definition of the phrase, “prejudicial to the interest
of the security of Malaysia” effectively negates the right to freedom of assembly
enshrined in Article 10 of the Federal Constitution.
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7.

The protestors were expressing their views in a peaceful manner by way of banners,

placards, speeches and the distribution of leaflets and pamphlets. In addition, the
protestors did not block the entrance to Suria KLCC and Suria KLCC remained
accessible to the general public.

8.

The Panel of Inquiry is unable to verify the veracity of the information that the assembly

would be disrupted by third parties as claimed by ACP Kamal Pasha. The Panel
observed that there was no shred of any evidence that any third party was there to
disrupt the assembly.

9.

The crowd was not unruly or violent. The crowd was merely chanting slogans prompted

by the speakers, asking for a reduction in the price of electricity and fuel which the
Panel of Inquiry cannot by any stretch of the imagination find as been inciteful to or
capable of provoking violence.

10.

It is the finding of the Panel that there were four warnings given and that most members
of the crowd could not make out the announcements because the warnings were not
effectively conveyed to the assembly.

11.

There were requests for additional time to enable peaceful dispersal of the assembly.

Exchange of signals between Mr. Badrul Hisham and the then OCPD indicated that it

was agreed that an extra time of five minutes be granted for the assembly to disperse.
The Panel finds that two minutes after the request was granted, the OCPD gave the last
warning to disperse. Three minutes later the water cannon was used.
12.

The water was shot above the crowd.

13.

Most of the crowd had started to disperse when the water cannon was activated but

the police charged after the members of the assembly.
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14.

During the chase the FRU personnel and police officers used force on some members of

the assembly. At least ten witnesses who suffered physical injuries came forward to
testify as to the use of violence on them. It was also brought to the attention of the Panel

of Inquiry that the physical injuries could have been caused by the use of shields and
batons. And in the case of Lee Huat Seng (W8) he was slapped with the bare hand.
15.

At least one witness, Lim Ban Teng (W20), suffered a broken thumb. A person who

causes such an injury could be charged with the offence of committing grievous hurt
under the Penal Code.

16.

The Panel finds that excessive force was used on the following persons:- Lee Huat Seng

(W8), Lua Khang Wei (W9), Lee Khai Loon (W14), Lim Hong Siang (W15), Zahir Hassan

(W17), Lim Ban Teng (W20), Simon Ooi Tze Min (W23), Teh Chun Hong (W24), Amran
Zulkifli (W25), and Wong Keen Yee (W26).
17.

The Panel of Inquiry also observes that the victims were not able to identify either the

police or the FRU personnel who used excessive force on them. This was mainly because
of the failure of the police and FRU personnel to wear personal identification (either
names or badge number) on their outer armour.

18.

The Panel of Inquiry showed several photographs which had been tendered as exhibits

(exhibit 5A-C, 16J, 16N, 17T and 27I) and a video recording (exhibit 25) to all FRU

personnel who were called as witnesses with the aim of identifying persons who might
have used excessive force on the members of the assembly. In this respect except for

some, majority of the FRU personnel could not identify the individuals shown in the
above-mentioned photographs and video recording. The exhibits are reproduced
under the relevant paragraphs in this chapter. However it should be noted that exhibits

16N and 17T are not reproduced in this chapter; whilst they show personnel who have
been identified therein, it cannot be clearly established as to what they were doing.
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19.

There were two reasons why the majority of the FRU personnel called as witnesses could

not identify the personnel in the aforementioned exhibits. Firstly, the persons who used

violence were in protective body armour and were using helmets and visors which
obscured their faces. Secondly, they did not wear personal identification (either names
or badge numbers). In addition, the Panel of Inquiry not equipped with forensic

investigative powers under the Criminal Procedure Code or otherwise and not being
provided with sufficient evidence, could not pursue the matter further.
20.

The Panel agrees that Sergeant Mohd. Yaacob (W35) is a reliable and credible witness

and finds that his identification of the personnel as above stated can be accepted
affirmatively. Thus the Panel of Inquiry also finds that the person who used excessive
force on Lee Huat Seng (W8) as captured by the video recording (exhibit 25) is Lance

Corporal Mustika Lambonding (W47). Whilst Sergeant Mohd Yaacob had also identified

several other personnel in the photographs, the Panel cannot with certainty establish
that these same personnel were involved in inflicting injuries on the identified victims.
21.

The Panel of Inquiry however cannot make a conclusive finding with regard to

personnel responsible for the injuries suffered by Zahir Hassan (W17) as the Panel agrees

that the finding cannot be based on still photographs without more.
22.

During the dispersal, at least three individuals were arrested including Ronnie Liu(W7),

Badrul Hisham (W2) and Yap Weng Keong (W4). The Panel acknowledges that the said
three persons and others were at the assembly which was not licenced, but the
assembly in itself was peaceful and did not warrant arrest of anyone. The Panel of

Inquiry finds that the arrests of Ronnie Liu, Badrul Hisham and Yap Weng Keong although

carried out in an appropriate physical manner were not justified as these individuals

were merely protesting peacefully; they either gave speeches, listened to the speeches

or distributed leaflets and pamphlets. These acts cannot be said to have breached the
peace or calculated to breach the peace.
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23.

It was also observed that there was a police helicopter on the day of the assembly. The

Panel of Inquiry is satisfied that the OCPD had instructed the helicopter to fly low and

hover over the crowd with the purposes of preventing the assembly from hearing the
speeches and disrupting the assembly.
24.

The Panel of Inquiry finds that the instruction given to fly low and to hover over the

crowd was rash and was given without consideration to the safety of the people at the
place of assembly. The Panel of Inquiry is alarmed by such tactics of intimidation which
should not have taken place nor repeated.

25.

The interference by the police and the FRU personnel in dispersing the assembly on 28

May 2006 at KLCC and the arrests made were disproportionate to the aims of
preventing disorder and protecting the rights of others and are not necessary in a
democratic society.

26.

The Panel of Inquiry observes that the disproportionate interference by the FRU and

police could be caused by the lack of a definition of “prejudicial to the interest of
national security”.

27.

In a nutshell, the Panel of Inquiry is satisfied that the assembly on 28 May 2006 was a

peaceful one within the meaning of Article 10 of the Federal Constitution and
international human rights standards. The assembly was peaceful. There was no

violence. The actions and speeches did not provide incitement or cause violence or a

breach of the peace and as such the acts of the Police in dispersing the assembly on
28 May 2006 at KLCC had interfered with the right to the freedom of assembly of the
protestors.
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B.
1.

SUMMARY OF THE RECOMMENDATIONS OF THE PANEL OF INQUIRY

Subscribing to the belief that a balance may be struck to “accommodate the exercise
of the right to protest within a framework of public order which enables ordinary citizens,

who are not protesting, to go about their business and pleasure without obstruction or
inconvenience”, the Panel of Inquiry recommends:
i.

ii.

iii.

2.

Decriminalising peaceful assembly without a licence under section 27 of the Police

Act 1967;

That the rights of any person engaged in lawful advocacy, protest or dissent are

not limited by the OCPD or any other authority and to ensure that such rights shall
not be considered as prejudicial to national security; and

That there shall be a reasonable definition of “national security” which is in

harmony with human rights principles.

The Panel observes that the laws regulating assemblies are moving towards a

cooperative model in several jurisdictions where both parties, the organisers and the

police, co-operate in the regulation of an assembly. Such co-operation has proven to
be effective in maintaining peaceful and orderly assemblies. As such, the Panel of

Inquiry recommends the repeal of subsections (2), (2A) to (2D), (4), (4A), (5), (5A) to (5C),

(7) and (8) of section 27, and also section 27A of the Police Act 1967, thereby removing
the need to apply for any licence to hold a peaceful assembly.
3.

In lieu of these provisions, the Panel of Inquiry recommends that person or persons

intending to organise a peaceful assembly or a peaceful procession shall notify in
writing to the OCPD of the proposed assembly or procession. The Panel of Inquiry

recommends that the police and civil society co-operate to work out details with regard
to a suitable time frame for the notification and the contents of the notice.
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4.

The Panel of Inquiry also recommends that the notice could include:

i.

The purpose of the assembly;

iii.

If it is to be a procession, the form, exact route of the procession, place of assembly

ii.

iv.
v.

vi.
5.

The time, duration and date of the assembly;

and conclusion of the procession, the types of vehicles that will be used in the
procession;

The anticipated number of participants;

Contact details of the person or persons organising the assembly; and

Names of marshals from within the organiser of the assembly.

The Panel of Inquiry also recommends that the requirement of notification be followed
by meetings between the organisers of the proposed assembly and relevant police

officers so as to confirm the practical arrangements for the assembly or procession. This
is to ensure minimal disruption to traffic, inconvenience to the general public, damage
to property and prevention of injury to persons.
6.

The Panel further recommends that any person whose rights may be affected by the

assembly or any arrangement relating to the assembly should be allowed to make an
urgent application to the High Court for intervention.

7.

The Panel of Inquiry also recommends that the FRU and Police urgently implement the
international standards contained in the Bagic Principles on the Use of Force and
Firearms by Law Enforcement Officials as guidelines for their personnel on the use of

force and firearms in particular in relation to assemblies. In summary, the guidelines are
as follows:
i.

ii.

iii.
iv.

Human life should be respected and preserved;

Everyone is allowed to participate in peaceful assemblies;

There should be no interference by the police save for the protection of persons

participating in the assembly or others;

Police officers should exercise restraint in the use of force and minimise damage
and injury;
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v.
vi.

vii.

Law enforcement officials should 'minimise the risk of endangering uninvolved

persons, and the use of such weapons should be carefully controlled';

The progression of use of force should follow five stages “ verbal persuasion,

unarmed physical force, force using non-lethal weapons, force using impact
weapons and deadly force”;

The use of firearms is only permissible in self defence or defence of others against

imminent threat of death or serious injury or to arrest a person presenting such a

threat and when less extreme means prove insufficient. There should also be rules
and guidelines regulating the use of firearms, possession, storage and issuing of
viii.
ix.
x.

firearms;

Flashlights, radios and handguns are not designed as impact weapons and should

not be used as such;

Police should ensure that assistance and medical aid are rendered to any injured

person and to notify relatives or close friends, both at the earliest possible moment;

Any injury or death caused by the use of force by police officers shall be reported

promptly to superior officers. Upon receipt of these reports, there shall be an
effective review process available with the exercise of jurisdiction of independent
administrative or prosecutorial authorities and the report shall be subjected to

xi.

administrative review and judicial control; and

The police force should adopt and implement clear rules and regulations on the

use of force by police officers. Such rules and regulation should be based upon
ethical issues with regard to the use of force and firearms. Further, there must be
constant review of these rules and regulations.

8.

The Panel, in addition, recommends that regulations or guidelines be drawn up with
regard to crowd control which should contain, inter alia, the following features:
i.

Appointment of marshals (from the organisers) to ensure a peaceful assembly or

procession and that the practical arrangements of the assembly are met. These

are analogous to the provisions found in South Africa's regulations. The Panel is of
the view that the appointment of marshals should be implemented in Malaysia as

they provides a focal point for members of an assembly and police for the purpose
ii.

of consultation and liaison;

Appointment of a liaison police officer to communicate with the marshals with

regard any developments of the assembly or procession, including warnings to
disperse;
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iii.

Requirement to display individual identification, especially on the outer part of the

body armour of FRU and police personnel. As such, the Panel of Inquiry reiterates
its recommendation as in Paragraph 217 that the police and FRU require all its

iv.

v.

vi.

personnel to display names and badge numbers;

While the Panel acknowledges the necessity of police and FRU to wear helmets

and other protective apparel or item, these apparel or items should bear clear
identification;

Prohibition of any person at the assembly to incite hatred or violence; or

Peaceful assemblies should be allowed to proceed without a licence and if the

police wish to disperse the assembly for cogent reasons there should be a
requirement to ensure that warnings are clearly audible and given at least three
times at ten-minute intervals, with sufficient time given to allow the crowd to

disperse. Warnings should also be conveyed to the appointed marshals in person
who in turn would be responsible to communicate the same to members of the

vii.

assembly;

Any assembly should not be intimidated by the presence of the police either in

great force or in heavy protective gear. The presence of the police should be

discreet. In cases of peaceful assembly which are to be dispersed for cogent

reasons, there should be restraint on part of the police from the use of canes,
viii.

9.

batons, tear gas, water cannons and chemical irritants; and

Prohibition of chasing and arresting persons moving away or those who have

moved away.

The Panel of Inquiry recommends that the above-mentioned regulations or guidelines

be adopted and be made widely available to the general public and the Police and

FRU personnel to ensure that those likely to be affected are able to foresee whether or
not a particular conduct is likely to be in breach of the regulations.
10.

The Panel further recommends that helicopters should not be used to disturb any

assembly and that the usage of helicopter during assemblies, if necessary, should be
limited for monitoring purposes only.
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11.

The Panel would recommend that appropriate investigations be conducted to establish

those personnel identified in exhibits 5A-C whether they used excessive force and are
thus responsible for inflicting injuries suffered by Zahir Hassan (W17).

12.

Since it has been found that excessive force had been used on other victims, the Panel
of Inquiry strongly recommends that the Police conduct their own investigations to

ascertain which personnel used excessive force on the victims with a view of taking

disciplinary action against the said personnel and, where necessary, to recommend to
the Public Prosecutor for further action to be taken.
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