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REPORT ON THE IN-DEPTH DISCUSSION ON NATIVE CUSTOMARY LAND RIGHTS OF 

THE ORANG ASLI IN PENINSULAR MALAYSIA 

13 JUNE 2009 

 

 

I. INTRODUCTION  

 

On 13 June 2009, the Human Rights Commission of Malaysia (SUHAKAM) held 

an In-Depth Discussion on Native Customary Land Rights of the Orang Asli in 

Peninsular Malaysia.  The in-depth discussion, which was organised by 

SUHAKAM’s Economic, Social, Cultural & Civil and Political Rights (ECOSOC-

CPR) Working Group, was part of SUHAKAM’s continued efforts to resolve 

some of human rights issues of the Orang Asli in Peninsular Malaysia.  

 

The in-depth discussion was held with the following objectives: 

 

(i) To obtain the background and issues of native customary right to land of 

the Orang Asli in Peninsular Malaysia including the factors impeding the 

realisation of  this right; 

(ii) To look at various legislations and policies in Malaysia which emphasize 

the fiduciary duty of the Government of Malaysia towards the native 

customary right to land of the Orang Asli;  

(iii) To examine cases completed pertaining to native customary right to 

land of the Orang Asli in Peninsular Malaysia;  

(iv) To obtain views on measures that can be taken by the Federal and State 

Governments to address and redress issues on the customary right to 

land of the Orang Asli in Peninsular Malaysia. 

 

Participants of the In-depth Discussion 

 

The in-depth discussion convened with 30 participants including 

representatives from non-governmental organisations, community-based 

organisations, academia, legal representative, lawyers and other interested 

groups and individuals. 
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Selected resource persons were invited as speakers to contribute their views 

and experiences in their work pertaining to the Orang Asli in Peninsular 

Malaysia. They included Ms. Jannie Lasimbang, a member to the UN Expert 

Mechanism on the Rights of Indigenous Peoples; Dr. Colin Nicholas, the 

Coordinator of Centre for Orang Asli Concerns (COAC); Mr. Lim Heng Seng, 

Solicitior from Lee Hishamuddin, Allen & Gledhill; and Mr. Hon Kai Ping, 

Advocates and Solicitor.  

 

SUHAKAM was represented by Tan Sri Datuk Seri Panglima Simon Sipaun,               

Datuk Dr. Denison Jayasooria, Tunku Datuk Nazihah Tunku Mohamed Rus and 

Datuk Dr. Chiam Heng Keng, and were assisted by the ECOSOC-CPR 

Secretariat. 

 
II. DISCUSSION AND RECOMMENDATIONS 

 

The speakers and participants discussed issues on NCR of the Orang Asli; 

legislations and the fiduciary duty of the government to protect the Orang 

Asli’s interest; and the international human rights framework as well as 

examined judicial decisions pertaining to NCR.  A summary of the salient 

issues and recommendations are as follows. 

 

i. Standard Definition of Tanah Adat 

 

One of the main concerns that was raised by the participants pertained to 

the definition of Tanah Adat. They felt that there was no clear definition for 

Tanah Adat or what really constitutes Tanah Adat. The participants 

highlighted that it was important to define Tanah Adat so that it can be used 

or become a reference during the court cases.  

 

The participants further suggested that the definition should contain general 

criterias such as the land was used for subsistence, livelihood and other 

matters.  
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ii. Gazette the Indigenous Customary Land Title  

 

The participants noted that whenever it comes to the issue of gazetting 

Orang Asli land, it always involves different levels of agencies either the State 

or the Federal Government which make resolving the issues difficult.  

 

The participants noted that both the Federal and State Government have 

control over Orang Asli land matters. According to the Ninth Schedule of the 

Federal Constitution, the Federal Government is responsible for the welfare of 

the Orang Asli (which will include matters pertaining to the land). However, 

according to the State List, the State has jurisdiction over land matters, which 

include Malay reservations and native reservations.  The conflict of jurisdiction 

has created a dilemma in resolving NCR to land and has resulted in the side-

stepping of Indigenous people’s interests. 

 

In addition, the participants highlighted that the Government has the right to 

gazette lands as Orang Asli Reserve and to degazette the same. However, 

most of the land which was approved to ne gazetted as Orang Asli Reserves 

in 1960s was never formally gazetted.  

 

The participants emphasised that some of NCR lands were reclassified as 

State land or given to individuals or companies without the consent and 

knowledge of the Orang Asli. As a result, gazetted Orang Asli reserves have 

declined over the years. 

 

The participants called upon the Federal and State Governments to gazette 

Orang Asli land as reserve areas to protect Orang Asli’s rights and welfare. 

Participants said that a majority of the Orang Asli were unable to fully enjoy 

their fundamental human rights because their traditions, customs and values 

were being eroded.  
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iii. Moral Obligation to Ensure the Realisation of UNDRIP 

 

The participants highlighted that Malaysia had voted in favour for the 

adoption of the UNDRIP twice at the Human Rights Council and General 

Assembly respectively. The UNDRIP declares that the Indigenous People have 

rights to land and resources. It also provides the rights of the Indigenous 

People to freely pursue their economic, social and cultural activity.  

 

In this respect, participants suggested that while the Government is not legally 

bond to ensure the realisation of provisions of the UNDRIP, the Government 

has an obvious moral obligation to undertake appropriate measures to 

achieve the ends of the UNDRIP.  

  

iv. Orang Asli Representation at the Top Government Level  

 

Participants felt that the Department of Orang Asli Affairs (JHEOA) does not 

place sufficient priority on the protection of customary lands in its 

administration of the Orang Asli. It was said that the JHEOA, with a majority of 

non-indigenous staff, were unable to see the fundamental flaws in 

development programmes formulated for the Orang Asli. They felt that the 

JHEOA was unable to represent the Orang Asli’s interest at the national level. 

While there were some Indigenous People working in the civil service, it 

appeared that they were unable to comprehend the Orang Asli’s need for 

authorities to legally recognise their territories and customary land.  

 

In this respect, a call was also made for the appointment of a special Orang 

Asli representative in the State and Federal Government to ensure the 

interests of the Orang Asli. This Orang Asli representative would be elected by 

the Orang Asli them selves.  

 

v. Change of Life Style 
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The participants strongly argued that the perception that the Orang Asli were 

not willing to change for their own good was wrong. They said that it was 

apparent that the Orang Asli desired change with more Orang Asli children 

continuing their studies in varsities and some others have succeeded in their 

lifves. However, it is difficult for the Orang Asli to change when their land and 

belongings are taken from them. 

 

III. CONCLUSION 

 

The in-depth discussion enabled representatives from various organisations to 

come together and discuss openly their views and concerns on the issues 

concerning the Orang Asli. Based on the in-depth discussion, a report would 

be prepared by SUHAKAM. This report would include SUHAKAM’s 

recommendations.  

 


