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EXECUTIVE SUMMARY

INTRODUCTION

The Human Rights Commission of Malaysia (SUHAKAM) celebrated Malaysian
Human Rights Day 2006 by hosting a one-day Conference on “Human Rights and
Culture”. The main objective was to discuss the universality of human rights particularly
from the aspect of religion and cultural practices.

SUHAKAM invited five distinguished speakers who have expertise and vast
experience in dealing with different aspects of human rights and culture. The first
panel on “Human Rights and Religion” had Professor Mohamad Hashim Kamali and
Datuk Zaid Ibrahim as the speakers. Professor Dato’ Dr. Shamsul Amri Baharuddin,
Mr. Richard A. Engelhardt and Mr. Kee Thuan Chye were the speakers for the
second panel, “Culture and Freedom of Expression”.

Y.B. Datuk Seri Utama Dr. Rais Yatim, the Minister of Culture, Arts and Heritage,
officiated the opening ceremony and delivered the keynote address on behalf of the
Deputy Prime Minister, Y.A.B. Dato’ Seri Najib Tun Abdul Razak.

Participants comprised representatives of ministries and government departments,
foreign missions, the Attorney-General’s Chambers, the Malaysian Bar Council, Non-
Governmental Organizations (NGOs), the corporate sector, tertiary institutions and
the media, as well as students and individuals.

PRESENTATIONS AND ISSUES

Human Rights and Culture

Dato’ Seri Najib’s address, entitled “Human Rights and Culture”, reasoned that while
the right to culture is universal, the meaning and interpretation of culture is not. The
diversity of traditional and religious practices shows that the interpretation of culture
is not universal. Therefore, one should not expect universality in cultural and religious
practices. As Malaysia is a multi-ethnic and multi-religious country, Malaysians should
respect one another’s beliefs and practices and uphold the rights of others when
exercising their own rights. Malaysians should celebrate cultural diversity, instead
of letting it hinder national unity, economic advancement and security.

Dato’ Seri Najib also pointed out that some cultural practices violate human rights,
such as the inferior status accorded to women, which is tantamount to discrimination.
He noted that the government does not scribe to this view as shown by accession to
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the Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW).

The Deputy Prime Minister said that Malaysia’s education system should be
commended for promoting understanding of the cultural differences of its people.
He, however, conceded that much more needs to be done to enable students to
internalize respect for cultural differences and for them to promote racial integration
and national unity. He suggested that more efforts be invested to preserve and
develop the indigenous cultures of Malaysia, especially that of Sabah and Sarawak.

The Deputy Prime Minister also informed that Malaysia is working hard for more
sites to be accorded “World Heritage Site” status by the United Nations Education,
Scientific and Cultural Organization (UNESCO). However, he felt that the criteria
used to evaluate the heritage sites in the West are not appropriate for those in Asia.
A different set of criteria should be used. Asia should develop its own cultural and
scientific standards.

Panel Session I: Human Rights and Religion

(i) Human Rights and Islam

Professor Mohamad Hashim Kamali of the International Islamic University
Malaysia, presented a paper on “Human Rights and Islam”. He provided a
philosophical overview of the Syariah doctrines and their relevance to human rights
and culture. He began his discussion with quotations on themes such as human
dignity (karamah), justice (‘adl), equality (musawah) and freedom (hurriyyah).

He explained the general principles and doctrines of Islamic jurisprudence, such as
the goals and objectives (maqasid) of Syariah, considerations of public interest
(maslaha), general custom (‘urf), Syariah rules on trade and transactions
(mu’amalat), and Syariah-oriented policy (siyasah shar’iyyah). All of these can
be called upon to support the broader spectrum of human rights from an Islamic
perspective.

He said that Muslim scholars in recent decades have generally taken an affirmative
stance on human rights. Continuing efforts to support human rights instruments
are manifested in discussions at international forums and conferences, and in the
declarations of institutions of higher learning.

In concluding, he briefly addressed Islam Hadhari (Civilizational Islam) which is
a policy programme of the administration of Prime Minister Y.A.B. Dato’ Seri
Abdullah Ahmad Badawi. It aims to introduce Islamic values in modern governance.
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(ii) Freedom of Religion and the Federal Constitution

Datuk Zaid Ibrahim, the Member of Parliament for Kota Bahru, was passionate on
certain issues of religious freedom. He was of the view that religious freedom, freedom
of conscience and the right of every man/woman to believe or not to believe are all
facets of the recognition of human dignity. He emphasized that religious freedom is
universally acknowledged and that Article 11 of the Federal Constitution reflects the
spirit of Article 18 of the Universal Declaration of Human Rights (UDHR).

He outlined several cases to highlight the fact that religious politics have taken centre
stage in Malaysia:

! The Lina Joy and Shamala Sathiaseelan cases have become the cause of
contention between Muslims and non-Muslims when, in fact, both cases require
the courts to make judgment according to the law.

! In 2005, Ayah Pin (founder of the now-dismantled ‘Sky Kingdom’) and his
followers were considered deviants according to JAKIM’s definition.

! In 1996, the case of Kamariah Ali and three others was decided solely on a
legalistic approach to the exclusion of Islamic understanding and persuasion.

He concluded by indicating preferred directions in linking freedom of religion and
the law:

! The existence of so-called deviant beliefs is inevitable if religious freedom is
allowed. This is not to say that deviant beliefs are encouraged but there will
always be a few who will not comply with the established order.

! There are no definite answers as to whether or not it is appropriate to criminalize
apostasy in law.

! Muslims need to do more to show the world that they are capable of dealing
with differences in matters of faith in a civilized and cordial manner.

He summarized his presentation by suggesting that:

! In promoting Islam Hadhari, it is vital to change the values of the people in
accordance with the highest principles and essence of Islam.

! The people must realize that it is for the courts to decide religious conflicts in
accordance with the Federal Constitution; they must trust the courts to give
cognizance to the principles of Islam.
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Panel Session II: Culture and Freedom of Expression

(i) Culture and Freedom of Expression: A Malaysian Anthropologist’s Viewpoint

Professor Dato’ Dr. Shamsul Amri Baharuddin, the Director of the Institute of the
Malay World and Civilization and Institute of Occidental Studies, Universiti
Kebangsaan Malaysia, discussed aspects of culture and freedom of expression from
a Malaysian anthropologist’s viewpoint. He divided his discussion into two parts.

In the first part, he discussed ideas on culture and freedom of expression and their
location in the past and present society. He outlined two key issues:

! There is a need to be very clear that, when it comes to culture and freedom of
expression in this present day and age, these are for all purposes defined by
and in the context of the structural-institutional features of the modern nation-
state.

! The struggle of the various cultures within a nation-state, especially in a multi-
cultural society like Malaysia, is unending. The process shapes the nature of
the freedom, including freedom of speech.

In the second part, he discussed culture and freedom of expression in the Malaysian
context, specifically the sociological significance of merdeka. According to him:

! It is not the various cultures in Malaysia that restrain freedom; it is the culture
of the modern nation-state that is built on three pillars - territoriality, rule of
law and citizenship that moulds it.

! The confusion between ‘independence’ and ‘freedom’ has led to a confusion
of perspectives among some.

He concluded that the struggle for freedom has to carry on with the conviction that
this will bring about better conditions for everyone.

(ii) Cultural Liberty and Freedom of Expression: Lessons from Asian Experience

Mr. Richard A. Engelhardt, who is UNESCO’s Regional Advisor of Culture in Asia
and the Pacific, emphasized cultural diversity as a cornerstone of heritage and
humanity. He reaffirmed the importance of culture, diversity and freedom of
expression within a framework of democracy, tolerance and social justice.
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The discussion was on the linkage between cultural rights and cultural diversity as
the pre-condition for sustainable human development in an Asian context. According
to him, this begins from the basics of five pillars:

! Human rights and responsibilities;

! Democracy and the elements of civil society;

! Protection of minorities;

! Commitment to peaceful conflict resolution and fair negotiation;

! Intergeneration equity.

He mapped out five ways to protect the diversity of cultural expressions, which is
the defining characteristic of human diversity:

! Recognize the importance of the vitality of cultures, including minority cultures,
and respect the freedom to create, disseminate and distribute traditional cultural
expressions;

! Promote the plurality and uniqueness of the identities and cultural expressions
of the people and societies;

! Incorporate culture as a strategic element in national and international
development policies, as well as in international development co-operation;

! Provide an environment that respects and encourages freedom of expression
and collective creativity, and subsequently protects and promotes diversity;

! Enable interaction and creativity, which nurture and renew cultural expressions,
and further enhance the role played by those involved in the development of
culture for the progress of society at large;

! Protect intellectual property rights.

(iii) Freedom of Expression and Culture in Malaysia: Telling You What You Already
Know

Mr. Kee Thuan Chye, a playwright and an actor, delivered his paper in a humorous
and light-hearted manner but nonetheless conveyed a powerful message. He spoke
on the freedom of expression, specifically in relation to the performing arts in Malaysia.
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According to him, censorship is a main constraint in performing arts. He cited several
interesting examples:

! Lelaki Komunis Terakhir, written and directed by independent film-maker Amir
Muhammad, was banned on the basis of calls by certain pressure groups. The
film does not glorify Chin Peng as purported by the pressure groups. It merely
road-maps the small town where Chin Peng lived and fought against the British
during the years of Emergency rule.

! A few hours before the opening of the play, “The Coffin is Too Big for the
Hole”, the organizers were informed that the performance was not approved,
thus causing them financial loss and inconvenience.

! The KakiKino Film Club, which screened foreign art films at the Malaysian
National Film Development Corporation (FINAS), was dismantled because of
public complaints that pornography was being shown.

! The critically acclaimed feminist play, “The Vagina Monologues”, by the American
playwright Eve Ensler speaks out on issues important to women such as rape
and violence. However, the most recent performance in Kuala Lumpur was
banned allegedly because of excessive violence. Ironically, it had been staged in
the city a few years ago.

! The performance of “Madame Mao’s Memories”, a play about the prominent
Chinese leader Jiang Qing and not about communism, did not receive approval.

! “Election Day” by Huzir Sulaiman was rejected in 2004 by the authorities because
it used the names of some famous local personalities.

In this respect, Mr. Kee re-emphasized that changing the mindset of Malaysians
should to be extended to decisions dealing with culture and arts.

SUHAKAM’S RECOMMENDATIONS

SUHAKAM makes the following recommendations:

1. Role of the Ministry of Culture, Arts and Heritage

SUHAKAM urges the Ministry of Culture, Arts and Heritage to play a more active
and significant role in promoting diversity in cultural practices and respect for all
cultures, especially as Malaysia is a multi-racial and multi-religious nation, and to

vi



utilize this respect to integrate the peoples. To play this role, it is suggested that the
Ministry, among others:

! Urges FINAS to update itself, to meet changing trends and challenges to promote
the local film and performing arts industry and to respect people’s right to
information and choice; and

! Preserves, promotes and develops further the cultures of the various indigenous
peoples in Malaysia, especially in Sabah and Sarawak, since these are richly
varied and fascinating. SUHAKAM recommends that serious and immediate
steps be taken to preserve, promote and develop the dances, songs, textiles, and
arts and crafts of these people. Setting up an indigenous culture museum and
including these cultures in the school curricula and textbooks are measures that
can be taken to achieve this objective. Folklore and its history that have been
handed down orally from one generation to another should be recorded. Working
with the Ministry of Higher Learning to establish departments or even faculties
of indigenous studies is another step to preserve, promote and develop these
cultures.

2. Freedom of Expression to Artists

The public should be given the freedom to determine what movies, plays and stage
shows are culturally appropriate for them. Hence, it is recommended that artists be
allowed to stage plays or make films as long as they do not incite racial and religious
tensions. There should be a standard procedure for obtaining permit, while the grounds
for approval should be clearly stated in writing to reduce the possibility of arbitrary
decisions being made. If the permit is not issued, the applicant should be given the
right to appeal. Artists should have the right to defend their work before a panel of
informed members.

3. Minister Responsible for Religious Affairs

The Federal Constitution clearly states that Islam is the official state religion; at the
same time, it also guarantees the freedom of worship and accords Malaysians the
right to practise their religion. In spite of this constitutional guarantee, there are citizens
who perceive that they are deprived of this right. Thus, certain groups call for a more
open dialogue on matters pertaining to religion in the context of the Federal
Constitution and human rights. Since the proposal to form an Interfaith Commission
is not favoured, it is then recommended that a designated Minister be made responsible
for matters pertaining to religion and related matters that the people of various religious
beliefs cannot by themselves resolve them or problems which cannot be managed
within their own religious circle.
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SUHAKAM is of the view that religion is a question of one’s belief and right, and it
should not be viewed as a legal issue.1

4. Freedom of Expression

SUHAKAM is deeply concerned about issues of freedom of expression. The
Commission acknowledges that everyone has the right to freedom of expression and
the freedom of assembly to express concerns in certain matters. However, the
Commission also upholds the view that the rights of individual must be balanced by
those of the community. Without the obligation for the community and individuals to
respect each other’s rights, and if the rights of the community as a whole are subverted,
then instability could result.

It is therefore recommended that discussion of any issue confronting society should
be allowed, so long as it is through peaceful and rational discourse. While citizens
should have the freedom of assembly, it is also recognized that the police, in the
wider public interest, are obliged to safeguard public order as enshrined in Article 29
(2) of the Universal Declaration of Human Rights.

5. Unfettered Power

Malaysia operates on a system of constitutional monarchy and parliamentary
democracy. It has adopted the doctrine of separation of powers between the executive,
judiciary and legislature. As the blending between the executive and legislature is a
fundamental characteristic of the Malaysian system of parliamentary government,
each organ requires check and balance to ensure their powers are subject to law.

In a previous public lecture, Sultan Azlan Shah adverted to an aspect of human rights
when he referred to his observation as a judge in the Seri Lempah case:

Every legal power must have legal limits, otherwise there is dictatorship
… every discretion cannot be free from legal restraint: where it is wrongly
exercised it becomes the duty of the courts to interfere.

Hence, SUHAKAM is perturbed about certain laws which contain such provisions
as:

Any decision of the Minister … shall be final and shall not be called in
question by any court on any ground whatsoever.

1 Refer to Y. Bhg. Tan Sri Abu Talib Othman’s welcoming remarks.
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On grounds of human rights, it is only appropriate and just for the government to
repeal any provision of law which limits the right of a person to seek legal recourse.
SUHAKAM recommends that the Parliament sets up a committee to review all laws
which purport to oust the jurisdiction of the court and to make access to justice a
reality.

6. Role of the Ministry of Education

The right to culture is enshrined in the Article 27 of the UDHR; this right can also be
found in Article 15 of the International Covenant on Economic, Social and Cultural
Rights. Article 30 of the Convention of the Rights of the Child emphasizes that
children of minorities and indigenous populations have the right to enjoy their culture,
to profess and to practise their language and religion.

As Malaysia is a multi-ethnic and multi-religious country, it is therefore essential to
nurture in children the respect for one another’s beliefs and practices and observance
of the rights of others when exercising their own rights. This is to ensure that they
truly manifest racial integration and national unity.

SUHAKAM recommends that the Ministry of Education:

! Develops a national plan for human rights education and in addition to strategies
for implementation, it should include monitoring, evaluation and review of
implementation; and

! Improves strategies for teachers to assist students to value cultural diversity
and appreciate the relevance of inter-cultural values in a multi-cultural society.

7. Enhancing Prevention of Discrimination against Women

The ratification of CEDAW on July 5, 1995 and the signing of the Putrajaya
Declaration during the 2005 Non-Aligned Movement Ministerial Meeting on the
Advancement of Women show the government’s commitment to eliminating
discrimination against women and to negate the inferior status of women in traditional
practices in society. However there are still a number of practices that explicitly or
implicitly discriminate against women.

SUHAKAM views this matter with great concern and recommends that:

! A nationwide study be conducted to investigate whether women are fully
protected, particularly those in rural areas as stipulated in CEDAW; and
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! Measures be taken and policies formulated to respond to the plight of women,
especially that of single mothers.

8. Incorporating Science and Technology into Cultures

Alongside with the tension and conflicts that can exist among the various cultures,
traditions and beliefs in Malaysia, agitation also frequently arises between traditional
and modern practices.

It is therefore recommended that the Ministry of Culture, Arts and Heritage and
the Ministry of Science, Technology and Innovation collaborate to inform citizens
that cultural values and modern ideas and their advancement, which include human
rights, are not mutually exclusive but are, in fact, related. This is because science
and technological advancement are vital to the nation’s development, as well as to
its economic growth, in order for citizens to enjoy human rights such as the right to
education, shelter, health care and development.

SUHAKAM’S CONCLUSION

Human rights are the birthright of every person. Non-discrimination is a fundamental
principle of human rights instruments. Thus depriving a person of human rights on
grounds of cultural distinction is considered discriminatory.

The fundamental rights of the freedom of thought, conscience and religion, and the
freedom to express one’s beliefs are the foundations of human culture. The ability of
all Malaysians to respect one another’s religious beliefs, religious practices and
cultural practices is the cornerstone of national unity, harmony and integration.
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INTRODUCTION

Annually the Human Rights Commission of Malaysia celebrates the Malaysian Human
Rights Day on September 9 by hosting a conference on a specific theme pertaining to
human rights. SUHAKAM celebrated Malaysian Human Rights Day 2006 by
organizing a one-day Conference on “Human Rights and Culture” with the objective
of discussing the universality of human rights from the perspectives of religion and
cultural practices.

The Deputy Prime Minister, Y.A.B. Dato’ Seri Najib Tun Abdul Razak, was invited to
present the keynote address on “Human Rights and Culture” and also to officiate the
opening of the Conference. In addition to the keynote address, there were two panel
sessions. The first panel session, “Human Rights and Religion”, had Professor Mohamad
Hashim Kamali and Datuk Zaid Ibrahim as the speakers. Professor Mohamad Hashim,
a lecturer at the International Islamic University of Malaysia, is a well-known author
on human rights and Islam and has written numerous books on this subject while
Datuk Zaid Ibrahim is a Member of Parliament and noted for his well-articulated
views. For the second panel session, “Culture and Freedom of Expression”, there
were three speakers from three diverse backgrounds. They were Professor Dato’
Dr. Shamsul Amri Baharuddin, a highly respected anthropologist from the National
University of Malaysia, Mr. Richard A. Engelhardt, UNECSCO Regional Advisor of
Culture in Asia and the Pacific, and Mr. Kee Thuan Chye, a popular actor and
playwright in Malaysia.

Y.B. Datuk Seri Utama Dr. Rais Yatim, the Minister of Culture, Arts and Heritage,
officiated the opening ceremony and delivered the keynote address on behalf of the
Deputy Prime Minister, Y.A.B. Dato’ Seri Najib Tun Abdul Razak. Tan Sri Abu Talib
Othman, Chairman of the Human Rights Commission of Malaysia, gave the welcoming
address.

Speakers for the Conference and their topics are presented in Table 1:

Table 1: List of Speakers and Their Topics

Speaker Designation Topic

Keynote Address on Human Rights and Culture

Y.AB. Dato’ Seri Najib Tun Deputy Prime Minister Human Rights & Culture
Abdul Razak of Malaysia

1



2

PANEL SESSION I: Human Rights and Religion

i) Professor Mohamad Lecturer, Ahmad Ibrahim Human Rights and Islam
Hashim Kamali Kulliyyah of Laws,

International Islamic
University Malaysia

ii) Datuk Zaid bin Ibrahim Member of Parliament Freedom of Religion and
the Federal Constitution

PANEL SESSION II: Culture and Freedom of Expression

i) Professor Dato’ Dr. Director, Institute of Culture and Freedom of
Shamsul Amri Baharuddin Occidental Studies, Expression: A Malaysian

Universiti Kebangsaan Anthropologist’s Viewpoint
Malaysia

ii) Mr. Richard A. Engelhardt Regional Advisor of Cultural Liberty and
Culture in Asia and the Freedom of Expression:
Pacific, UNESCO Lessons from Asian

Experience

iii) Mr. Kee Thuan Chye Playwright/Actor Freedom of Expression
and Culture in Malaysia:
Telling You What You
Already Know

There were 377 participants to the Conference comprising representatives of government
ministries and departments, foreign missions, the Attorney-General’s Chambers, the
Malaysian Bar Council, non-governmental organisations (NGOs), the corporate sector,
tertiary institutes of learning, the media, students and individuals.



WELCOMING REMARKS

Tan Sri Abu Talib Othman
Chairman of SUHAKAM

Y.B. Datuk Seri Utama Dr. Rais Yatim, Menteri Kebudayaan, Kesenian dan Warisan,
Malaysia, Your Excellencies High Commissioners and Ambassadors, Y.Bhg. Tun, Tan
Sri-Tan Sri, Datuk-Datuk, Datin-Datin, distinguished guests, members of the press,
ladies and gentlemen,

Assalamualaikum Warahmatullahi Wabarakatuh.

Good morning and welcome to the Malaysian Human Rights Day 2006.

It is my pleasure and privilege to welcome Y.B. Datuk Seri Utama Dr. Rais Yatim
representing Y.A.B. Dato’ Seri Najib Tun Abdul Razak, Deputy Prime Minister, Malaysia
to the Conference this morning.  Y.A.B. Dato’ Seri Najib is unable to be here this
morning due to some pressing affairs of state which require his personal attention. We
are indeed honoured by the presence of Y.B. Dato’ Seri Utama Dr. Rais Yatim to
officiate the opening of this Conference. We are equally honoured and delighted by the
presence of your Excellencies, Distinguished Guests and everyone in this hall and for
your continuous support for human rights.

Every year we celebrate the National Human Rights Day on 9th September. Every year
this time is the occasion where all sectors of society will have an opportunity to interact
and discuss human rights issues in Malaysia.

The theme of this year’s Human Rights Day is “Human Rights and Culture”. In the
course of today, papers will be presented focusing on two aspects within this theme –
freedom of thought, conscience and religion, and freedom of expression. Apart from
the fact that these are contemporary issues in Malaysia and globally where we
increasingly see societies around the world trying to maintain a balance between freedom
of religion and freedom of expression, SUHAKAM has chosen this topic as it believes
that the fundamental right of freedom of thought, conscience and religion, and the
freedom to express their beliefs are the foundations of human culture.  In particular,
this conference seeks to examine the universality of human rights from the perspective
of religious and cultural practices.

Ladies and Gentlemen,

As has been demonstrated in various parts of the world and at various times in history,
religion has been a source of conflicts between nations and between communities. The
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history of Christianity and Islam, for example, is chequered by conflicts among people of
the same faith as well as between faiths.  The Bible and the Quran testify to the struggle
of “Men of God” and conflicts between “believers” and “non believers”. Many writers
on religion discuss emotional issues pertaining to the major faiths of Judaism, Christianity
and Islam which are all rooted in the same Abrahamic tradition.  We are all familiar with
the Crusades that lasted for more than a century. Many countries in Asia, for instance the
sub-continent, have suffered from certain sectarian conflicts and violence. More recently
we witnessed the global anger caused by the publishing of certain cartoon which poked
fun at one of these religions, highlighting the need to balance freedom of expression with
communal and even international sensitivities.

We have also seen on our TV screens and read in the newspapers of terrorist attacks,
wars in the Middle East, situation in the occupied Palestinian Territories and raids in
Muslim neighbourhoods.  Although the root cause of such attacks remains speculative,
it is, however, generally believed to be a conflict between religions.

Ladies and Gentlemen,

In more recent years, religious issues have increasingly gained public attention in
Malaysia. It has caused much uneasiness among the people. It would appear that if this
issue is not tackled effectively by the government it can lead to tension and consequently
affect the peace and security of the country. There can be no security without real
peace, and peace must be built on the firm foundation of human rights.

Unquestionably the responsibility for the promotion and protection of human rights
rests primarily with government. But the understanding, respect and expectation of
human rights by each individual person is what gives human rights its daily texture, its
day-to- day resilience. This is true across the range of rights: economic, social, cultural,
civil and political.

In today’s society, culture and religion both constitute a source of identity and expression,
and a sense of belonging.  Culture gives religion its language and religion gives meaning
to culture. The symbiotic relationship between religion, expression and culture is
particularly germane in Malaysia, a pluralistic society made up of individuals with
different religious beliefs, cultures and creeds. Malaysia is unique in the sense that it is
a nation made up of Buddhists, Christians, Hindus, Muslims and people of many other
faiths, and within this diversity is the convergence of various races. Therefore, the
confluence of the many religions and races naturally bring about different views on
how we identify and express ourselves. Religious politics can be a social divider.

How then do human rights fit into this culturally and religiously diverse nation? Allow
me to say this – human rights and diversity are not at opposite ends of the spectrum.
Cultural and religious diversity should not be regarded as a divisive element but a
source of assimilative strength for this nation. The universality of human rights allows
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human rights to be sufficiently flexible to respect and protect cultural and religious
diversity; in fact any form of diversity. Human right is about the right to be different,
the value of differences and the respect for differences. The crucial component is the
respect of each other’s different culture, religion and race.

Ladies and Gentlemen,

The Federal Constitution clearly provides that Islam is the official State religion; it also
guarantees freedom of worship and thus accords Malaysians the right to practise their
respective religions. Despite this constitutional guarantee, there have been calls by certain
groups of people for more open dialogues on the issue of the right of choice and matters
related to religion in the context of the constitution and human rights. Attempts to bring
about the formation of an interfaith commission have not gone down well.

One possible answer to the problem could be to establish a Ministry for Religious
Affairs to focus on religion and other matters related to religion which the people of
various religion and belief cannot by themselves resolve or problems which cannot be
managed within their own religious circle. Religion is very personal. It is a question of
one’s belief and right, and thus should not be viewed as a legal issue.

We all agree that in a multi-racial, multi-cultural and multi-religious society like Malaysia,
it does not take much provocation to incite inter community conflicts. Given the vast
challenges facing our enormous multi-religious and multi-ethnic nation, it is appropriate,
in my view, on this Human Rights Day, to be reminded that the fundamental rights of
individuals are not absolute. They are accompanied by corresponding responsibilities
and duties.  It is the duty of everyone to respect the rights of others. This is especially so
when dealing with religious matters and freedom of expression. The concept of rights,
duties and obligations is reflected in the Universal Declaration of Human Rights (UDHR).
Read holistically, this document does not only declare individual rights but also place
obligations on individuals.

SUHAKAM has always upheld the view that the rights of individuals must be balanced
by those of the community, by the obligation to display equal respect for the rights of
others, the rights of society and the rights of the nation. Without such a balance, the
right of the community as a whole can be subverted in such a way that instability will
ensue.  Thus, and in light of certain sensitivities and Article 29(2) UDHR, I am of the
opinion that Malaysia has been wise in adopting legislative measures which can be
taken to avoid any untoward incidents that could threaten public order and to maintain
inter communal peace and harmony. More importantly the police is empowered by law
to refuse permission for any gathering or meeting should such events be threatening to
public order and security or in the words of Article 29(2) of the UDHR, “for the purpose
of securing due recognition and respect for the rights and freedom of others and of
meeting the just requirement of morality, public order and the general welfare in a
democratic country”. This might be construed as restricting civil liberty. But in a
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democracy, the discipline of the individual is essential for it to be socially effective. Thus,
the aims of any organisation, gathering or meeting, no matter how noble, must be bound
by the wider public interest. Nevertheless, the police should always recognise the right of
all citizens to hold peaceful assembly and in this regard should act in accordance with the
principles of human rights rather than on the basis of a particular perception or preferences
of any person, group of persons or any institution or organisation.

Finally, allow me to say a few words about the right to seek justice in the court of law.

Ladies and Gentlemen,

Malaysia is a democratic country. The government has committed itself to the fulfilment
of the highest ideals of human rights. We have adopted a system of government which
contain a system of check and balance, commonly referred to as “the separation of
powers”. By this we understand that it is the sovereign function of Parliament to make
laws, and for the Executive to administer those laws, and for the Judiciary to determine
if it has done so in accordance with the letter and spirit of the law. We also believe that
it is a fundamental right of every citizen who feels he has been aggrieved by the manner
in which those laws have been enforced to have the matter publicly tried in a court of
law by an Independent Judiciary which will act without fear or favour. This is but one
aspect of the Rule of Law.

In one of His Royal Highness Sultan Azlan’s public lecture, His Highness adverted to
an aspect of human rights when he referred to his observation in Sri Lempak case (and
I quote) –

“Every legal power must have legal limits, otherwise there is dictatorship …
every discretion cannot be free from legal restraint: where it is wrongly exercised
it becomes the duty of the courts to intervene.”

Thus it is fundamental that the people should be given right to have legal recourse
against any unfair treatment. It is the duty of the court to do justice for all citizens by
reliance on laws which are consistent with the constitution and human rights principles.
Indeed it would be a serious violation of human rights for any person to be unfairly
disadvantaged and denied access to the court.

We are comforted that the government looks to human rights as a way to guide their
action. This is a remarkable development, and it is as it should be. In this context, it is
a matter of concern that certain legislation contain provision such as –

“A decision, order or direction of the Minister …. shall be final and shall not
be challenged, appealed against, reviewed, quashed or questioned in any court.”
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Clearly the powers of the Minister under such provision are free from legal restraint.
On grounds of human rights access to the court is non-negotiable. Pursuant to Section
4(1)(b) of the Human Rights Commission of Malaysia Act 1999 SUHAKAM would like
to say that it is most appropriate and just for the Government to repeal any provision of
law which limits the right of a person to seek legal recourse through judicial path.  Perhaps,
Parliament too should set up a committee to review all laws which purport to oust the
jurisdiction of the court and to make access to justice a reality.

Ladies and Gentlemen,

I feel very privileged to have the opportunity of speaking this morning. I do hope that
all the participants of this gathering will have a successful and fruitful conference.
SUHAKAM on its part will continue with its commitment to promote and protect human
rights for all without distinction as to race, sex, language or religion.

It’s now my pleasure to invite Y.B. Datuk Seri Utama Dr. Rais Yatim on behalf of
Y.A.B. Dato’ Seri Najib, Deputy Prime Minister, Malaysia to deliver his keynote address
and declare open this Conference.
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KEYNOTE ADDRESS: HUMAN RIGHTS AND CULTURE

Y.A.B. Dato’ Seri Najib Tun Abdul Razak
Deputy Prime Minister of Malaysia

(Read by Y.B. Datuk Seri Utama Dr. Rais Yatim,
Minister of Culture, Arts and Heritage)

Assalamualaikum, Selamat pagi,

Yang Berusaha Saudara Pengerusi Majlis,

Yang Berbahagia Tan Sri Abu Talib Othman, Pengerusi SUHAKAM,

Yang Berbahagia Dr. Chiam dan rakan-rakan,

Para Pesuruhjaya SUHAKAM,

Ahli-ahli yang Berhormat,

Tan Sri-Tan Sri, Datuk-Datuk, Tuan-Tuan, Sidang Hadirin yang dihormati
sekalian,

Saya berdiri pada pagi ini bukanlah sebagai Menteri Kebudayaan, Kesenian dan
Warisan tetapi sebagai menggantikan, mewakili pemimpin kita Yang Berhormat Dato’
Seri Najib Tun Abdul Razak, Timbalan Perdana Menteri seperti yang dimaklumkan
oleh Tan Sri Pengerusi sebentar tadi, atas dasar tugasan beliau yang begitu berat,
maka tidaklah dapat beliau bersama-sama pada pagi ini dan mewakilkan tugas beliau
untuk merasmikan konvensyen yang penting ini kepada saya.

Jadi bagi sesiapa di kalangan kita yang berasa sedikit kekurangan di atas keadaan
yang sedemikian, saya mohon maaf. Namun saya telahpun ditugaskan supaya
membacakan ucapan beliau. Jadi dalam keadaan sedemikian, walaupun saya boleh
menambah sedikit sebanyak, tambahan itu tidaklah seharusnya mengatasi apa yang
telah dituliskan dalam ucapan tersebut.

Namun bak kata orang, kalau dimasukkan sehelai sapu tangan ke dalam peti, peti
itu masih boleh ditutup. Oleh itu sehelai sapu tangan, saya sampaikan kepada kita
untuk sama-sama berfikir. Pertama izinkan saya menyampaikan tahniah kepada Tan
Sri Pengerusi SUHAKAM dan rakan-rakan yang telah berjaya memimpin SUHAKAM
sedemikian rupa. Tentunya isu-isu yang dibangkitkan oleh Yang Berbahagia Tan Sri
Abu Talib tadi adalah isu-isu yang tersimpan di dalam pemikiran kita. Bagaimana
kita harus berjuang terus dalam konteks universaliti, dalam keadaan global, dalam
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keadaan konvensyen-konvensyen antarabangsa yang meliputi kita untuk
bertindak, dan pada masa yang sama, kita mempunyai pelbagai hadangan dan
mungkin halangan atau penyesuaian melalui undang-undang munisipal kita
sendiri. Dalam konteks itulah, maka sebutan-sebutan mengenai keadaan
undang-undang dan agama, keadaan tentang konflik-konflik berkaitan NGOs,
mengenai Quran, mengenai Judaisme, adalah sentiasa dalam pemikiran tetapi
oleh kerana Malaysia merupakan sebuah negara yang penting dan
mengamalkan pelbagai agama, budaya dan juga amalan-amalan intrinsik yang
lain, kita perlu berjuang terus. Di atas hal sedemikianlah, maka memang relevan
apa yang disebut sebentar tadi dan izinkan saya untuk menyatakan apa yang
seharusnya boleh kita ketengahkan dalam bentuk perbualan dan perbincangan
masa hadapan.

Excellencies, Ladies and Gentlemen,

I must congratulate Tan Sri Abu Talib, Chairman of SUHAKAM for having voiced
those elementary things which he has just said. It is not my intention to countenance
every factor which he has put forward but what I marvel is that he is just as versatile
as he was when he was the Attorney General as he is now as Chairman of
SUHAKAM, and this versatility not in the actor’s perspective or the premium style is
something which I must put in record to be the gleaming element that we should all
appreciate and put forward through the views and the consideration of SUHAKAM.

Tan Sri, I think you have hit the nail on the head when you voiced that direction of
Ministers, direction of Heads of Departments, direction of Director General should
be countenance with the law but for us to say this in a matter which is not attached
with responsibility, perhaps is questionable. But the need for us to look into it again,
to study the laws is another matter. I do believe and I trust that you still believe that
many of our laws not only the recent one but those put into parliament and passed by
parliament many decades ago do contain such verses and such language, i.e. there
shall be no question put before any court of law in terms of the direction of this
Minister or that Minister, or this Director General or that Director General. Perhaps
we should look into those laws again, how many of them are sprinkled with these
powers and the attributes of those laws. I do believe also as the saying goes, parang
lain, sekarang lain iaitu sekarang lain, dahulu pun lain.

Dalam keadaan sedemikianlah, kita pada pagi ini akan cuba bersama-sama. Dan
selepas menyatakan sedemikian, saya bersetuju dengan pandangan itu dan insya-
allah akan kita kemukakan agar satu kajian dibuat melihat semula bagaimana
struktur-struktur undang-undang tersebut harus kita kaji bersama. Namun supaya
saya tidak disalahlaporkan, hal ini penting bagi SUHAKAM menyuarakan dan tidak
ada satu pihak pun yang seharusnya menyatakan SUHAKAM tidak perlu berbuat
sedemikian, kita yang mewujudkan SUHAKAM, kerajaan yang mewujudkan
SUHAKAM. Oleh itu, SUHAKAM perlu menyuarakan perkara-perkara pokok seperti
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yang disuarakan oleh Yang Berbahagia Tan Sri Abu Talib sebentar tadi. Dengan
kata-kata itu dan tidak berlengah-lengah lagi, supaya jangan memakan masa,
saya bacakan ucapan Yang Amat Berhormat Timbalan Perdana Menteri.

Hadirin yang saya hormati,

It is an honour for me to address such a distinguished gathering on the Malaysian
Human Rights Day 2006. Like the previous years, the Human Rights Commission of
Malaysia, SUHAKAM, selects a topical topic as its theme to celebrate the Malaysian
Human Rights Day. This year’s theme, Human Rights and Culture, embodies several
issues that have been debated among groups of Malaysians, have been raised in
Parliament and are discussed in private settings. Religious beliefs and practices (such
as wearing tudung of a certain length to school and celebrating kongsi raya), ethnic
issues (such as non-Muslim police officers having to wear tudung during parade) and
behaviour (such as couples holding hands in public) are issues pertaining to culture
and human rights.

The right to culture is stated in the Universal Declaration of Human Rights and several
human rights instruments. Article 27 of the Universal Declaration of Human Rights
states “the right to freely participate in cultural life of the community, to enjoy the arts
and to share in scientific advancement and its benefits” and to the protection of the
moral and material interests of authors of scientific, literary or artistic production.
These rights are also found in Article 15 of the International Covenant on Economic,
Social and Cultural Rights. Article 30 of the Convention of the Rights of the Child,
maintains that children of minorities and indigenous populations have the right to enjoy
their own culture, to profess and practise their own religion and language. In the same
Convention, Article 29 recommends that education develops in a child the respect for
his/her cultural identity, language and values and for the cultural values in which the
child lives in.

Ladies and Gentlemen,

The government has no problem with giving its citizens the right to culture. Instances,
such as those I have mentioned earlier do occur. In most of the cases, it is the people’s
interpretation of their traditional cultural practices and religious beliefs that give rise to
the problems.

While every human being has the right to culture, including the right to enjoy and
develop cultural life, cultural rights are however limited. The right to one’s culture is
limited at the point it violates another human right or those of others. In other words,
while human rights are the natural-born rights and universal, culture is not universal.
Therefore, the practice of one’s culture or traditional practices can be offensive to another
or is in contrary to that of another.  Since Malaysia is a multi-ethnic and multi-religious
country, people in Malaysia should be sensitive to the diversity in religious belief and
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practice and to differences in the traditional cultures of its people. Malaysians should
therefore respect each other’s belief and practices and uphold the rights of others when
exercising their rights.

Malaysia should celebrate its cultural diversity instead of allowing cultural and religious
differences hinder economic advancement, national unity and security. All legitimate
religious beliefs uphold the sanctity of human life and have similar core moral values,
such as kindness, justice and harmony. Similarly, traditions exist for the well-being of
their people. Rather than dwelling on differences and use them to limit human rights,
people in Malaysia can instead draw on core values shared by the various traditional
cultures and religions to reinforce the application and relevance of universal human
rights. For instance, using the value of life, justice or fairness, kindness and harmony,
Malaysians can encourage greater tolerance, mutual respect and understanding.

Confluence of peoples and cultures in an increasingly globalised, multi-cultured world
has resulted in tension, confusion and conflict. It cannot be denied that culture is one of
the primary sources of identity. In view of the heightened tension and turmoil of a
rapidly changing and shrinking world, people may resort to return to old conventions,
traditional cultures, fundamental beliefs and values to secure a sense of one’s identity.
Except for hiccups here and there, Malaysia has succeeded in respecting the right to
enjoy one’s culture and practise one’s religion. Malaysians should continue to build on
what it has already achieved by working on shared core values and appreciating the
diversity, thus allowing Malaysians to find their identity as Malaysians in the context of
Malaysia and also in their own traditional culture.

Undeniably, there are negative cultural practices and restrictive interpretations of
religious norms. The government has amended the Federal Constitution to negate some
of them. For instance, since 2001 Part II of the Federal Constitution (Article 8(2))
stipulates that there shall be no discrimination against citizens on the ground of religion,
race, sex, descent or place of birth. Earlier the government had signed the International
Convention on the Elimination of All Forms of Discrimination against Women. The
recent appointment of two women as Vice Chancellors of the two premier public
universities demonstrates that the government is serious in removing discrimination
against women, including in the appointment to any office or employment under a
public authority.

Article 29 of the Convention on the Rights of the Child advocates for education to
develop the child’s own cultural identity, language and values and her/his respect for
the national values of the country in which he/she is living. Being a multi-racial and
multi-religious nation, the education system in Malaysia has gone beyond the knowledge
of one’s culture; the traditions taught are not only those of the major race but also those
of the other ethnic groups in Malaysia.  Even the National Preschool Curriculum includes
the traditional heritage of Malaysia spanning from traditional attire, traditional arts and
crafts, music and songs to festivals of the peoples of Malaysia. In primary and secondary
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schools, civics and citizenship and local studies are designed to enable students understand
and appreciate the diversity in our traditional heritage. Admittedly much more needs to
be done to enable students to internalize these values so that racial integration and
national unity are truly manifested in their behaviour. Perhaps instead of teaching the
subjects to enable students get good grades in the national examinations, teachers and
students dig deep into the well, that is, the various cultures, to see how the core of one’s
culture find consonance with the cultures of the other ethnic groups. This will probably
lead to a better understanding of the interrelatedness of cultures and help them see the
relevance of inter-cultural values in a multi-cultural society.

Ladies and Gentlemen,

Finally, allowed me to say Malaysia has also observed the right to ensure culture is
conserved and developed. In this Malaysia is greatly disappointed that only two of its
sites, Gunung Mulu National Park and Kinabalu National Park, have been recognized
and listed as World Heritage Sites by the United Nations. UNESCO may have done a
marvelous job but we are voicing another note of concern and that is it is about time
that Asia develops its own cultural and scientific standards, so that we could work
further ahead to develop our own sense of scientific, cultural and research segment
within Asia itself.

For so long as we pivotally focus on UNESCO owns standardization, we do believe
that from China to India, from Timbuktu to Kuala Lumpur, we will be left only with a
few assets, although we have numerous others which ought to be on the world map of
cultural and scientific notation. With that note, we must pay more attention to preserve
and develop our indigenous culture, especially that of the indigenous people in Sabah
and Sarawak.

Saudara saudari, hadirin yang dihormati sekalian, sedemikianlah ucapan Yang Amat
Berhormat Timbalan Perdana Menteri yang sempat saya bacakan bagi hadirin sekalian.
Saya bagi pihak kerajaan mengucapkan tahniah sekali lagi kepada Yang Berbahagia
Tan Sri Pengerusi SUHAKAM dan setiap orang yang menjadi anggotanya bagi mencapai
kejayaan yang lebih tinggi, meletakkan hak asasi manusia di tahap yang sebenar dan
selepas itu memperjuangkan asas-asas nilai kemalaysianan kita. Semoga Malaysia
terus berjaya dan menjadi salah satu daripada anggota masyarakat dunia yang disegani.
Dengan kenyataan sedemikianlah, saya dengan sukacitanya merasmikan konvensyen
dan juga perjuangan yang telah disusun bagi mesyuarat dan perhimpunan ini.

Wassalamualaikum  Warahmatullahita’ala Wabarakatuh.
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PANEL SESSION I: HUMAN RIGHTS AND RELIGION

Human Rights and Islam

Mohamad Hashim Kamali

Summary

The subject before us is exceedingly wide, which is why I confine myself to giving an
outline of the basic evidence in the sources of Islam especially the Qur’an, to be followed
by an overview of a select number of the Shari’ah doctrines of relevance to human
rights and culture. Thus I begin my discussion with quotations on such themes as human
dignity (karamah), justice (‘adl), equality (musawah) and freedom (hurriyyah). Then I
address some of the general principles and doctrines of Islamic jurisprudence, such as
the goals and objectives (maqasid) of Shari’ah, considerations of public interest
(maslahah), general custom (‘urf), Shari’ah rules on trade and transactions (mu’amalat),
and Shari’ah-oriented policy (siyasah shar’iyyah) – all of which can be invoked in
support of the broader spectrum of human rights from an Islamic perspective. In my
discussion of siyasah shar’iyyah toward the end, I shall also briefly address Islam
Hadhari (Civilisational Islam), a policy programme of the Prime Minister of Malaysia,
Abdullah Ahmad Badawi’s administration that sets a favourable precedent by promoting
an egalitarian regime of rights in the multi-cultural society of Malaysia.

V. Shari’ah Doctrines

I shall not address technical issues over the recognition or otherwise of the twin concepts
of right (haqq), and obligation (wajib), in Shari’ah as I have addressed this in some
detail elsewhere1 and take for granted a generally affirmative stance of Shari’ah on the
recognition of a broad range of rights recognised either directly or through the application
of a set of principles that are amenable to further development. I shall also support this
reference to general doctrines by occasional citations of specific evidence in the sources
of Shari’ah.

V.1. The Goals and Purposes (Maqasid) of Shari’ah

The goals and purposes of Shari’ah (maqasid al-shari’ah), and the Shari’ah law doctrine
of maslahah (considerations of public interest) both relate closely to a broad spectrum

1 Mohammad Hashim Kamali, “An Analysis of Haqq (Rights) in Islamic Law, “The American Journal of
Islamic Social Sciences 10” (1993), 338-36. Some methodological aspects of haqq have also been
discussed in my book, Freedom of Expression in Islam, Cambridge, The Islamic Texts Society 1997, pp.
16-24, and Appendix I (pp. 265-271); reprint by Ilmiah Publishers, Kuala Lumpur, 1998.
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of human rights. The juristic writings of fuqaha’ on the maqasid and maslahah
emphasize the protection especially of life, faith, property, human intellect/reason
(‘aqal), and family, often referred as the five non-negotiable values (al-daruriyyat
al-khamsah), which are essential for normal life and order in society, and provide, on
the whole, a useful framework for the protection and advancement of human rights
generally. Muslim jurists across the centuries have identified these as goals and
objectives that must be protected at all cost. Hence the ruling authorities, judges and
jurists are all under a duty to protect and promote these values on which the life and
well-being of the individual and society depend. The second order of the maqasid that
may be described as complementary interests (hajiyyat) are basically designed to
remove hardship, bring convenience to the people, and also to promote and supplement
the essential goals, namely the daruriyyat, as and when the opportunity may arise.
Yet there is no reason to confine the maqasid to any particular category or number as
they proceed on a basically  open concept  that could subsume all that is essential to
people’s rights and welfare, including also the means, policies and measures that may
be indispensable for their realization.

Each of these essential objectives, or maqasid, should be seen as a wide-ranging category
and theme. Protection of life, for example, is not confined to physical safety against
aggression but extends to protection against hunger and disease, indeed to all the lawful
ways and means that facilitate a decent and honourable living for the individual. This
would also extend to enabling him or her to earn an income through suitable employment
and so forth. The same can be said of everyone of the other essential maqasid which
should be understood as broad and comprehensive values, inclusive also of the means
by which they are protected and secured. For what is necessary for securing a wajib,
according to a legal maxim of Islamic law, also becomes a wajib.

Juristic doctrine remained unchanged, however, over the identification of essential
maqasid to the five headings as mentioned above. Taqi al-Din Ahmad Ibn Taymiyyah
(d.728/1328) was the first prominent jurist to question that position and he was right
in saying that the essential goals and benefits were not confined to only five as
ample evidence could be found in the Qur’an on a host of other values that could be
added to the list of essential maqasid. This would include, for example, fulfillment
of contracts, protection of the basic personal liberties, honouring one’s parents,
respecting the rights of one’s neighbour, honesty and trustworthiness and so forth,
values which are also upheld in the Qur’an.2 The maqasid were thus viewed as an
open chapter that could evolve in tandem with the conditions of society. This open
approach to the maqasid now represents the accepted position among a large number
of leading Muslim scholars who extend the scope of maqasid beyond their initial
designation at five. In our view, that list could now be extended to include  protection

2 Quoted in Kamali, Principles of Islamic Jurisprudence (Kuala Lumpur edn by Ilmiah Publishers 1998),
402.
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of the basic human rights, establishing a just and accountable government that is
devoted to rendering  service to the people, fundamental rights and liberties that are
now articulated in the Universal Declaration of Human Rights. The applied
constitutions of the present-day Muslim countries also subscribe to a set of important
goals and values, to which one may add such other themes as conducting R & D
research in basic sciences to the first order of maqasid as these can also find
support, in the Qur’an and Sunnah. Some of these may be placed under the category
of essential values, or that which come next in order of priority under the category
of hajiyyat (complimentary benefits).

Considerations of public interest (maslahah) is integral to the maqasid and it is even
more of an open category which can subsume essentially the same range of benefits as
can be placed under the maqasid, albeit that the maqasid tend to have a stronger textual
basis and also a quality of permanence compared to masalih (pl. of maslahah), which
tend to be circumstantial and liable to change. This would explain why maslahah cannot
be stipulated, itemized and predicted all in advance. But as a source of law and decision
making maslahah (also known as istislah) authorises the legitimate government to
introduce measures, including legislation and policy decisions that secure benefit for
the people and protect them against corruption and prejudice. Provided that the measures
so introduced are general (kulliyyah – as opposed to discriminatory and sectarian –
juzi’iyyah), that they are genuine (haqiqiyyah – as opposed to specious and doubtful –
wahmiyyah), and also that the goals and objectives advanced in the name of maslahah
do not conflict with a clear text of the Qur’an or hadith – then they would command
credibility in Shari’ah and aspire compliance.

V.2. General Custom (‘Urf)

The Shari’ah also recognizes custom (‘urf, ‘adah) as a source of law and judgment and it
is, as such, one of the distinctive themes of the science of the sources of law, the usul al-
fiqh. Custom is also upheld in a number of legal maxims of Islamic law such as “custom
is the basis of judgment – al-‘adatu mahakkamatun;” and “what is proven by custom is
tantamount to that which is proven by the text - al-thabit bi’l-‘urf ka’l-thabit bi’l-
nass.”3  Provided that custom is recurrent and generally accepted and also clear of
conflict with the injunctions of the Qur’an and hadith, it is authoritative. A valid ‘urf
can also specify the general (‘amm) of the Qur’an and often takes priority over the
ruling of analogy (qiyas).  Custom occurs in many varieties, including, for example,
general custom as opposed to that which is particular and confined to a locality, trade or
profession. Custom may also be actual, or it may consist of linguistic usages and
expressions, just as a custom may be sound and acceptable, or it may contravene the

3 See for details on ‘Urf, Mohammad Hashim Kamali, Principles of Islamic Jurisprudence, Cambridge, 3rd

enhanced edn. 2003, 369-384, (2nd edn. Kuala Lumpur, 2000), ch. 14.
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accepted norms of law and justice.  Custom that does not contravene the norms of
justice and the recognized Shari’ah values is valid and enforceable. Custom is, moreover,
a wide-ranging phenomenon; it is the nearest Shari’ah equivalent of culture, which would
imply an affirmative Islamic outlook on social and cultural rights of the people.

Custom is normally expressive of the people’s choice and convenience in their daily
lives; it is also a recognised means toward the removal of hardship (raf’ al-haraj), also
a Qur’anic principle and guideline of general import. As a general rule, valid custom
and practice that secure ease and convenience for the people in their daily lives must be
observed in the issuance of legal verdict (fatwa), in the interpretation of text (tafsir) and
in court decisions. The Shari’ah upholds customary practices in the spheres of social
relations and culture, a position which is further extended, with regard to non-Muslim
minorities, also to the sphere of personal law, whereby the non-Muslim residents of a
Muslim community and state are allowed to follow their own custom and culture. Hence
it becomes an aspect of the Islamic law of transactions (mu’amalat wa ‘adat) to allow
people latitude in cultural matters, artistic expression and social relations. For instance,
some of the restrictive rulings of fiqh which took negative positions on the employment
of women to judicial posts, their qualification to being witnesses before the courts of
justice, and other leading positions in government may now be seen in a different light
and amended in accordance with the approved custom of society. For most of those
positions were founded on analogical reasoning (qiyas) and general custom in such
cases takes priority over the rulings of qiyas. If the prevailing custom of society approves,
for instance, of women to be designated a judge and government leaders, then this may
be accepted as a preferable position to the ruling of a weak analogy, or qiyas. The
earlier juristic ruling which disqualified women from holding leading political and
judicial positions was based on a questionable analogy: a parallel was thus drawn between
the position of the head of state, who had to be a man as he combined the position of
commander in chief of the army and had to lead the jihad – and the position of a judge,
which was also to be reserved for men. It was a discrepant analogy, as Ibn Jarir al-Tabri
(d. 310/923) rightly pointed out so long ago, that a judge did not have to lead the army.
The main qualification of a judge was knowledge of the Shari’ah and the ability to
apply it, and there was no difference between men and women in this regard.4

We also read in a hadith that “Muslims are bound by their stipulations/commitments
– al-muslimuna ‘ala shurutihim…” provided that such stipulations do not contravene
the principles of Islam. Thus, if the Muslim leaders and states have duly ratified the
Universal Declaration of Human Rights and other instruments of international human
rights law, then that becomes their legal commitment and stipulation which they
must observe from the Islamic perspective, for they advance recognized Shari’ah

4 See for details Mohammad Hashim Kamali, Freedom, Equality and Justice in Islam, Cambridge: Islamic
Texts Society, 2002, 69-70 (reprinted in Kuala Lumpur by Ilmiah Publishers).
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values by promoting human rights and human dignity in a way, in each case, that was
not articulated before.

All people, be they Muslim or non-Muslim, are thus entitled to observe their own
cultural traditions, provided that no general principles of morality and law are violated.
Thus we can say that Islam takes a proactive outlook and position toward approved
social norm and custom such that would take culture to a level higher than a mere
permissibility or optional choice (ibahah, mubah) to one that must be duly observed
in order to encourage a healthy pattern of relations among people.

Some persuasive advice of cultural import can also be found in the renowned scale
of five values (al-ahkam al-khamsah) of Islamic law under the two categories,
especially of praiseworthy (mandub) and reprehensible (makruh). These are basically
broad moral categories consisting of praise for a certain conduct, or reprehension,
neither of which carries any temporal sanctions. A great deal of the mandub and
makruh may be said to consist of an attempt to extend the scope of Islamic advice
toward the growth of healthy patterns of social and cultural relations.

V.3. Trade and Transactions (Mu’amalat)

With reference to economic activities, contracts and transactions, the Shari’ah is
eminently egalitarian and objective as its laws and regulations apply equally to all
alike.  This is a well-recognised feature of the Islamic law of transactions which is
generally affirmative on lawful trade and economic activity and takes a restrictive
view of any obstacles that impede the smooth flow of such activities in the market-
place. The Qur’an proscribes unlawful appropriation of the property of others (akl
al-mal bi’l-batil – al-Nisa’, 4:29) such as usury (riba’), gambling and trading in
unlawful substances, and it recognises, on the other hand, mutual consent as the
foundation and premise of trades and contracts (al-Ma’idah, 5:1). The main purpose
is to ensure the integrity of contracts/transactions and prevent unfair exploitation
among people. Trading in unlawful substances such as liquor and pork, and also
usury is prohibited for Muslims, but not so for non-Muslims among themselves, as
this may well constitute a part of their accepted customary and cultural practices
which are basically meant to remain unencumbered by the rules of Shari’ah.

What we have said here can also be said with reference to employment, although the
rules of fiqh in respect of employment to certain government posts, as already noted,
have brought about certain restrictions regarding women and non-Muslims, which in
our view have largely been influenced by prevailing customary practices of medieval
society that eventually found their way into the rulings of fiqh and scholastic ijtihad.
We do not propose to engage into detail over them, but merely to say in passing that
employment to judicial office such as that of a qadi has been discouraged by the
leading schools for women and non-Muslims. The latter were not to be admitted,
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according to some schools of Islamic law, as witnesses in the court of Shari’ah either.
Modern juristic writings, and some leading court decisions,5 have marked a departure
from some of these restrictions under the influence of the pro-equality clauses of
constitutions and fresh ijtihad. Except for the office of the head of state which both
Islamic law and custom reserve for male Muslims, employment to all other offices of
government should in principle be on the basis of merit and qualification without
any discrimination. Yet even this last specification may now be said to be subject to
review. The fiqh position on this is based on what may be described as practical
consensus (ijma’ fi’li) there being no clear textual mandate to reserve the position of
the head of state to the male gender alone.6

5. Shari’ah-Oriented Policy (Siyasah Shar’iyyah)

Siyasah Shar’iyyah (henceforth referred to as siyasah) is a doctrine of Islamic public
law that can be utilised for the protection and enhancement of human rights in an
Islamic polity. Siyasah authorises the lawful government to take measures and
introduce policies that respond to an existing need or ones that bring beneficial changes
in the future.  Siyasah may originate from within the established Shari’ah and give a
sharper focus to some of its rules, or it may consist of measures which, although not
found in the Shari’ah, are in harmony with the spirit and purpose thereof. The
advocates of siyasah have seen this as an instrument of flexibility and discretion
which can be utilised for the purpose of bringing benefit to the people or which seek
to protect them against prejudice and corruption.  Whereas the established Shari’ah
is rich in substantive principles, it is often wanting of supportive procedures, for
which siyasah can be used to good advantage.

The proponents of siyasah have rightly argued that no government can run only by
following the text, and that the most successful of leaders have frequently resorted to
insight and wisdom in the discharge of their responsibilities.  Governance thus includes,
in addition to text and Shari’ah, administration, economic development, response to
emergency situations and so forth. The government may thus take initiative, introduce
law, and sign treaties etc., to enhance the people’s welfare and their basic rights.7

Progress in the essential sciences and exploring the ways how they can be used to
benefit the people would be an eminently suitable engagement for siyasah.

5 See Ansar Burney v. Federation of Pakistan, All Pakistan Legal Decisions (1983), Federal Shari’ah
Court, 73.

6 See for detail my forthcoming book Rights to Education, Work and Welfare in Islam.
7 See for detail M. H. Kamali’s “Siyasah Shar’iyyah or the Policies of Islamic Government,” The American

Journal of Islamic Social Sciences 6 (1989), 59-81; idem An Introduction to Shari’ah, Kuala Lumpur:
Ilmiah Publishers, 2006, chapter on siyasah shar’iyyah, 221-243.
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An instance of siyasah with reference to Malaysia may be said to be the introduction
since September 2004 of Islam Hadhari (Civilisational Islam) by its current Prime Minister,
Abdullah Ahmad Badawi. Islam Hadhari is a policy programme of the present
administration which seeks to introduce Islamic values in modern governance. It is
essentially conceived as a welfare statement and policy that addresses the conditions of
the pluralistic society of Malaysia. In bare outline, Islam Hadhari is founded on the
following ten principles:

1. Faith and piety in God;

2. A just and trustworthy government;

3. A free and independent people;

4. Vigorous pursuit and mastery of knowledge;

5. Balanced and comprehensive economic development;

6. A good quality of life for the people;

7. Protection of the rights of minority groups and women;

8. Cultural and moral integrity;

9. Safeguarding natural resources and the environment;

10. Strong defence capabilities.

In his detailed speech at the 55th UMNO General Assembly in September 2004 when
Abdullah Badawi introduced Islam Hadhari, he cited passages from the Qur’an and
hadith and sought support in a large number of Islamic principles and doctrines. Included
in these were fardu ‘ayn (personal obligation), fardu kifayah (collective obligation)
ijtihad (independent reasoning), maqasid al-Shari’ah, (goals and purposes of Shari’ah),
tajdid (renewal), islah (reform), amanah (trust) ‘adl (justice) itqan (excellence in the
work place), ukhuwwah Islamiyyah, (Islamic fraternity) ta’awun (cooperation)
muhasabah (accountability) and waging a campaign against the agents of corruption
(mufsidun).8

8 See for details Abdullah Ahmad Badawi, Islam Hadhari: A Model Approach for Development and
Progress, Kuala Lumpur, MPH Publishing, 2006. I have highlighted the salient features of Abdullah
Ahmad Badawi’s book in my Preface therein at XIII-XXI.
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Conclusion

I have outlined in this survey a number of Shari’ah doctrines that can be utilised in
support of human rights in all of their various manifestations. The principles I have
discussed consist mainly of substantive doctrines that can be further developed and
contextualised through research that may enrich the scope and substance of human
rights by exploring the source evidence of Shari’ah and the rich legacy of scholastic
jurisprudence (fiqh). Other genres of literature that can be explored through further
research include al-ahkam al-sultaniyyah (rules of governance), al-siyasah al-
shar’iyyah (Shari’ah-oriented policy), nizam al-hukm fi’l-Islam (system of rule in
Islam) and huquq al-Insan fi’l-Islam (human rights in Islam).  Some valuable works
have already been carried out by individuals, institutions and fatwa committees that
can also be utilised as supportive evidence for human rights.

Muslim scholars in recent decades have generally taken an affirmative stance on
human rights. I have also been personally involved in the last 20 years or so, in
Shari’ah-based research on the subject.9 This continuing effort is also manifested in
a large number of human rights instruments and declarations by institutions of higher
learning, international forums and conferences which are also generally supportive
of human rights. Some of the most well-known among these are the Universal Islamic
Declaration of Human Rights 1981 issued by the Islamic Council of Europe, the
Tehran Declaration of Human Rights and so forth 1989, the Cairo Declaration of
Human Rights in Islam 1990, and the Casablanca Declaration of April 1999 issued
by the First International Conference of the Arab Human Rights Movement.

We need to take an open approach to the study of the source evidence of Shari’ah
through ijithad on the basic themes of human rights and draw conclusions that relate
best to our own conditions and experience. We can be selective on our study of the
fiqh literature and use it to the extent of its compatibility with the spirit and purpose
of Qur’anic justice and its mandate on human dignity. Some of the fiqh interpretations
of the sources in the sphere, for example, of gender justice, may also need to be
revised in the light of the boarder guidelines of the text and the higher goals and
objective of Islam.

9 In addition to the four books I have already published (i.e. Freedom, Equality and Justice in Islam; The
Dignity of Man: An Islamic Perspective; Freedom of Expression in Islam; and Equity and Fairness in
Islam) I am pleased to say that I am about to finalise the three compendium volumes that look into the
particular themes and areas of human rights. The three books to follow are: 1) “Rights to Personal
Security, Privacy and Ownership in Islam;” 2) “Rights to Education, Work and Welfare in Islam;” and 3)
“Freedom of Movement, Citizenship and Accountability of Government: An Islamic Perspective.” (All
the 3 volumes have been accepted for publication by the Islamic Texts Society of Cambridge, U.K
(forthcoming). International Islamic University Malaysia.
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PANEL SESSION I: HUMAN RIGHTS AND RELIGION

Freedom of Religion and the Federal Constitution

Datuk Zaid bin Ibrahim
Member of Parliament

Before I proceed, I would like to extend my sincere thanks for the invitation to participate
in this Conference.

I am a fervent proponent and believer of liberty and freedom, including religious freedom
for all. I believe this to be a fundamental and necessary attribute of any civilised
democracy – I make no qualifications or apologies for this. On the occasion of the
commemoration of Malaysian Human Rights day, I think that it is appropriate that the
matter of religious freedom be addressed.

Religious freedom, freedom of conscience and the right of one to believe or not to
believe is the way of recognising human dignity. A country that does not recognize this
fundamental principle forfeits the right to claim itself as a progressive, democratic and
civilized society. To assume otherwise would devalue the lessons learnt from religious
wars in the past. Religious freedom and conscience is as James Madison puts it, the
most “sacred” of all rights, a private matter that must be protected from governmental
interference.

Our Federal Constitution enshrines freedom of religion in Article 11(1) which states
“[e]very person has the right to profess and practise his religion and, subject to Clause
(4), to propagate it.” The underlying rationale for the need to permit legitimate
disagreement in matters of faith in civilized society is so that society remains peaceful
and flourishes because this legal space allows healthy constructive disagreement and
discussion to take place. Article 11 in our Constitution is not unique or isolated. Most
countries have in their Constitution a similar freedom of religion provision. Religious
freedom is universally acknowledged and Article 11 reflects the spirit of Article 18 of
the Universal Declaration of Human Rights.

But recent events have prompted many to ask if indeed we as Malaysians truly enjoy
religious freedom in this country. The cases captured under the media limelight, have
evoked the passion of many Malaysians. Here we notice that for the first time intra-
religious conflicts rear its ugly head in our public life.

In the Lina Joy case, she had converted to Christianity more than 10 years ago because
she wanted to be with her partner who is Christian. Then, no one raised any noise. The
matter came into focus when she wanted to have that reflected in her identity card. In
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the Shamala Sathiaseelan case, the concern was the right of the children when one
parent has converted to Islam and the other is a non-Muslim. Both these cases require
the courts to determine the issue according to the law. The courts with some courage
would be able to deal with the issues satisfactorily if only we all could have waited.

Instead, it became a larger burning issue between Muslims and non-Muslims. It was as
if the position of Islam in Malaysia was now under attack. In fact, the Lina Joy and
Shamala Sathiaseelan cases are few and far between. Should not we try to show kindness
to Lina Joy (whatever the outcome of the case may be) in the hope so that one day she
may return to the fold? Instead some Muslims have made death threats against her and
her lawyers who were merely assisting the highest court to determine the correct
principles in a very difficult case. Such unforgiving and quick subscription to violence
serves only to negatively portray Islam which propounds otherwise – forgiveness and
mercy. In the Qur’an, with the exception of Surah 9, each chapter begins with the
proclamation that Allah is the most merciful. As Muslims, surely it is only right for us
to show mercy where one of us has strayed off the ‘true’ path of Allah as in Surah 6:54
“… if any of you does a bad deed out of ignorance, and thereafter repents and lives
righteously, He shall be found much forgiving…”.

In the Ayah Pin Sky Kingdom case in 2005, the authorities dealt with the smattering
followers of Ayah Pin by bringing down their place of worship to the ground, dragging
46 of them to court like dogs. There were no lawyers in Terengganu willing to defend
them, to steadfastly standby their duty. They were considered a deviant according to
JAKIM’s definition – those who profess the religion of Islam but whose practices are
contrary to Islam based on the Quran and al-Sunnah and are against the teaching of Ahl
ul-Sunna wa-l Jamaah.

In the 1996 case of Kamariah Ali’s and 3 others the issue was again dealt with via the
legalistic approach to the exclusion of persuasion and understanding that reflects intrinsic
Islamic values. This group was accused of practicing Islam the wrong way. They were
asked to repent but they refused. They asserted their right to profess the faith as
understood by them, but they were denied this freedom. Because they no longer embraced
Islam and chose instead to exercise their constitutional right of freedom of religion,
they were punished. These individuals, then in the age bracket of 50s – 70s years had to
endure hardship having been imprisoned for 2 years. Mohamed Ya unfortunately passed
away without the benefit of knowing if his right to religious freedom is his personal
sacred right. At the end of this entire episode, has the compulsion and the imprisonment
that was brought to bear on Kamariah Ali, Mohamad Ya and 2 others served any
beneficial purpose? Have they returned to embrace Islam? Or has it served to negatively
illustrate that Islam is an authoritative, imposing and unforgiving religion?

If we are so bent on curbing and prosecuting people who perceive and interpret things
differently from the official mainstream interpretation and position why not do away
with Article 11? Those amongst us who were trying to defend the rule of law and the

22



Constitution have been accused of supporting apostasy and anti Islam. All we wanted to
do was to explain the law and preserve Article 11. Again, if we value Article 10 on
freedom of expression then we must be slow in banning books written by Islamic scholars
that do not conform to mainstream Islamic thinking.

The existence of the so-called deviant cases or beliefs is inevitable if we allow religious
freedom. This is not to say that we encourage these deviant beliefs but we merely
accept and acknowledge that if we take the route of freedom there will be few who
will not conform to the established order. This is true in other countries as well. It is
futile to say that every man has the constitutional right to practise his religion, and in
the same breath to tell those men what religion they must practise and how they
should practise it.

Some argue that the law must prohibit apostasy and deviant teachings because of the
nature of freedom in Islam. Because in Islam, freedom means a choice for the good or
better, they say, it cannot possibly permit apostasy, which is equivalent to turning away
from the good. Unfortunately, this line of reasoning misunderstands the relationship
between moral duties and legal duties. The critics may be correct about the morality of
apostasy. Those who renounce Islam may indeed be committing a crime against Allah
and are perhaps scheduled for an eternity of suffering. But that does not tell us whether
it is a good idea to criminalize apostasy in law. Indeed, Dr. Mohamad Hashim Kamali
has eloquently stated in his book, the Qur’an does not say that there should be temporal
punishment for apostasy. Professor Osman Bakar also agrees with this view. The Qur’an
maintains that belief induced by force is meaningless: “There shall be no compulsion in
religion […]” (al-Baqarah, 2:256). It may very well be a moral wrong for a Muslim to
be apostate, but it is equally wrong for the state to compel faith through the law.

These cases highlight that religious politics has taken centre stage in our country, resulting
in a creeping orthodoxy that, if left unchecked, might destroy this blessed country.
Muslims are upset when the west stereotypes them as violent and fanatical. While it is
true that many Muslims are averse to violence, we have to do more to show them that
we are capable of dealing with differences in matters of faith in a civilised and cordial
manner. Yet we are unable to address these issues properly in our own backyard. Instead
of approaching these concerns with humility, we have swept them under the carpet
fudging the issues with legalese, procedure and emotive driven reactions.

More and more issues are deemed ‘sensitive’, reserved for discussion by a privileged
few. Islam, that prides itself as a religion without class or hierarchy has evolved to
exemplify the opposite in this country. The government has assumed a role almost
equivalent to that of the highest clergy. Islam, a religion that embodies great compassion
and mercy, has grown to represent violence and hate in the hands of those who wield
power. Islam that preaches kindness, understanding and forgiveness has been hijacked
by those voices of hate that openly seek punishment by death of those they consider to
have strayed from the rightful path. Infallibility seems no longer exclusively God’s.
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Some men have mistakenly presumed that it has been extended to them, in spite of the
reality that they are merely humans. They represent themselves as know-it-all scholars
or leaders, overlooking the fact that they are human like you and I.

But there is a vast difference between the word of Allah and man’s interpretation of the
word of Allah. Any of us, muftis included, can get the latter wrong. The only way to be
certain that we are following the true path is to engage in an ongoing process of inquiry
and discussion of these ‘sensitive’ issues. The corollary to this, which I imagine will be
controversial, is that, we must respect the decisions that others make after participating
in this process of inquiry even when we think those decisions are wrong.

In matters of faith, we must refrain from imposing what we think are the correct decisions
onto others. If the situation was reversed and the others were more powerful, we would
not want them to force their ideas and interpretations upon us. In Myanmar, the military
is persecuting the Muslim Rohingyas and Arakanis. Some were forced to convert to
Buddhism. We need only look from the kaleidoscope of intra-religion to realise that
even today, different sects within Islam sometimes treat each other with hostility. In
Uzbekistan, the Wahabis are persecuted. In Iraq, the Shi’as was persecuted by the Sunnis
and now it is the other way round. The conflicts between the different groups will not
be bridged by the triumph of one over another. The Ummah will never be united if they
continue to be unwilling to accept differences in their religious beliefs. What is needed
is a healthy respect for disagreement and inquiry. Where there is disagreement on the
interpretation of the word of Allah, He has in Surah 42:10 state that “… on whatever
you may differ, the verdict thereon lies with God.”

If we continue to discount free inquiry and freedom of religion, if we continue to assume
this false sense of superiority over others we run the risk of stifling human achievement
to the peril of our country. This discussion on substantive fundamental freedom is not
merely academic fodder to intellectuals with no practical benefits. The Islamic
civilization of the classical era, which was one of the greatest the world has ever known,
flourished because it nurtured a respect for progress, inquiry and freedom of religion.
Muslim scholars from the 9th to 14th century opened their minds to knowledge found in
all other religious and cultural civilizations. Avaroes Ibn Rashid translated 38 volumes
of Aristotle’s works in Spain. Ibn-a-Nadim (died 995) studied Hinduism in India or Al-
Shahristani (12th century) and Rasheeduddin Fadullah (14th century) studied Buddhism.
Knowledge and understanding of comparative religions were cherished and reflected
in the traditions of Islamic intellectual heritage. If our societies today are to rise to that
same level of greatness, we cannot remain hostile to freedom of expression and religion.

Seeking to understand other religions or ways of life will not weaken our faith in Allah,
but serve to reflect the values and beauty of Islam – a religion that unites the Ummah
and others in understanding, forgiveness and compassion as it did in Medinah, during
the time of the Prophet. To continue to assume the deluded sense of superiority over
‘others’ will result in a divisive Ummah, including the people of this country.
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The fall of Catholicism is testimony of this where the Church authoritatively decided
what is ‘right’ and any other version is blasphemous, manipulating its religious-political
stronghold on society to preserve its authority. Many were burnt at the stake as heretics;
books not approved by the Church were burnt; bloody wars were fought against one
another in Europe as well as the Crusades against other religions. Has the Catholic
Church emerged as the Victor? No! Catholicism branched out, with various
denominations such as Protestants, Baptists, Methodists, etc.

The crossroads before us as Muslims and Malaysians may, if we are not careful, lead us
to the same fate as the Catholics. We need not bear a bloody burden to attain unity of
the Ummah. Religious tolerance and acceptance need not come at the costs of lives. We
can prevent this, learn not only from the history but learn also from the Muslim sectarian
violence that permeates in Pakistan, Lebanon and countries in the Middle East. The
Ummah will unite if we truly believe in our faith which espouses freedom of inquiry
and religion and tolerance. The Declaration from the conference organized by King
Abdullah in Amman and July 2005, participated by 180 Islamic scholars representing
the major branches of Islam and concluded with a joint statement condemning the
declaration of other Muslims as apostates is a first step in many to demonstrate to the
world an understanding, merciful and kind Islam and not a symbol of violence.

The way we address issues stemming from religious differences reflect our own
commitment to peaceful coexistence, and to values of compassion, understanding and
forgiveness. Equally our propensity to resort to violence and to manipulate political
power in attempt to confront these concerns reveal a lack of trust and understanding
amongst the people of various religions in this country.

Prophet Muhammad is and should be the prime example for us to follow. Did he ever
confront those who oppose him in violence; or punish those who disagreed with him?
Did he ever fail to extend kindness and compassion to those who have strayed from the
true path? Did he not show forgiveness to many of his enemies in times of peace and
war? He never used God’s name in vain to push for personal glory nor did he abuse his
position as a member of the Quarish tribe to assert his political power over other tribes.
He is the quintessential humanist first. He promotes humility, humanistic values. He
loves us, human beings irrespective of creed or race. That is the greatest gift God has
given him.

Should not we then emulate and foster these attributes and values of the Prophet to
promote Islam and its beauty? Or are we contend on taking the shortcuts because we
wield political and legislative power? I plead to the government to address these issues
of religious freedom and conscience with great care and humility according to our
Islamic values of understanding, forgiveness and humility. There are many in our midsts
that are unhappy with free inquiry, with open dialogues and peaceful coexistence. They
want absolute control in matters pertaining to Islam and use the machinery of government
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and the political infrastructure to further their personal cause and they will do whatever
it takes to preserve their status quo if not to entrench it further, even if it means inculcating
un-Islamic values that are detrimental to our well-being.

Islam is not a government, it is neither a department nor a political construct. It is a faith
by which man seeks the salvation and mercy of God. It is a road towards personal
redemption for this life and the hereafter. Why has there been a perception that Islam
the religion with all its simplicity has departed so far from its origins? The answer is
political power. Where religion has become a base for political power and we know that
power generally corrupts, religion suffers. It is important that governments all over the
world take extra care to keep separate the matters of faith from matters of the state, to
keep the sanctity of religion intact.

We are in the midst of promoting Islam Hadhari. This must involve changing the values
of our people in accordance with the highest principles and essence of Islam. Islam
Hadhari should change the way we deal with ‘deviants’ and non-Muslims who cross
our paths and who are our fellow brother Malaysians. It serves no purpose for us to
engage in conflict to resolves differences. We must realise that it is for the courts to
decide these conflicts in accordance with the Federal Constitution. We must trust the
courts and the cognizance they will give to the principles of Islam – of mercy, forgiveness,
tolerance and understanding. Islam Hadhari must be given a new lease of life; it must
be a reflection of our capacity for tolerance and understanding.
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PANEL SESSION I: QUESTIONS AND ANSWERS

During the Question and Answer Session, several issues were raised and discussed.
They are as follows:

(i) Issues Discussed

A participant enquired about the definition of an ‘Islamic State’. Both speakers agreed
that the values the government holds are most important, not the adoption of a ‘label’
for the country.

Several issues on interfaith were raised. A participant asked whether it is possible to
achieve interfaith agreement and whether it can be encouraged in accordance with the
Quran. Professor Mohamad Hashim explained that there is common ground among all
religions, while splits and problems exist even within each religion. He said citizens
should not worry about the differences because the interfaith issues do not transgress
any religion.

To a query as to whether a non-Muslim is in a position to speak about Islamic issues, he
said this is all right if the person has good intentions.

Another participant sought the speakers’ view on how to determine the rules and
jurisdiction applicable to the Civil and Syariah Court respectively. Professor Mohamad
Hashim was of the opinion that the actual division of Courts is of a secondary importance,
and that commitment to justice should be the primary focus. Datuk Zaid said citizens
must understand that some issues are constitutional in nature, while others involve
interpretation of the Federal Constitution.

(ii) Participants’ Recommendations

There were several notable recommendations. Among the recommendations were:

! The Ministry of Culture, Arts and Heritage recognizes the nyonya and baba as a
cultural heritage;

! Human rights lessons to be given to all politicians as this knowledge is essential;

! Human rights education and education in law to be given to citizens for them to
understand the Federal Constitution and what is going on in the government.
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PANEL SESSION II: CULTURE AND FREEDOM OF EXPRESSION

Culture and Freedom of Expression: A Malaysian Anthropologist’s Viewpoint

Prof. Dato’ Dr. Shamsul Amri Baharuddin
Director,

Institute of the Malay World and Civilization &
Institute of Occidental Studies

Universiti Kebangsaan Malaysia

Introduction

In this brief presentation I have divided my discussion into two parts.

The first deals with universal ideas regarding culture and freedom which in the real-
life situation are really embedded in particular societies and nation-states, which
have both abstract and physical boundaries.

Even how much we want to be universalistic and philosophical in our viewpoint
about culture and freedom, including freedom of expression, the local mould into
which they have been shaped must be clearly stated and recognized. Otherwise, we
would be carried away into the blissful world of idealism.

The second part of my discussion is more down to earth and deals with Malaysia
specifically.

It is not only about the word and concept merdeka that we all know and chant with
great enthusiasm, at times, almost without thinking, but also the event and the
celebration that came with it when we got it on August 31st, 1957.

What is really the sociological significance of merdeka, beyond the colourful
celebration, military-like parade, decorative buntings, group singing and organized
dancing? I would like to take this opportunity to think and reflect about merdeka a
little bit deeper and broader.

PART 1: Some Ideas on Culture and Freedom and Its Location in Past and
Present Society

Universally, culture is always subjective and usually inclusive. Freedom, on the other
hand, is never absolute and always relative, including freedom of expression.
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However, we do know that with the introduction of the concept of modern nation-
state, indeed a European construction, the subjectivity of culture, in some aspects,
has become objectified, like the way ‘who is a Malay’ and ‘who is not a Malay’ has
been defined by the Federal Constitution in Article 160.

Similarly, freedom, before the advent of the modern nation-state, was usually defined
by mores, norms and values of a particular social collective (kin group, community,
tribe, society, etc.) embedded in oral tradition such as proverbs and adages, do’s and
don’ts, pantun and perbilangan.

After the formation of modern-nation state, such as in Malaysia, one which was
inherited from British colonial rule, freedom has been individualized, which is not
dissimilar to the practice found in European modern nation-states since the 18th

century.

The modern nation-state is built around three institutional pillars, namely, territoriality,
rule of law, and citizenship. Therefore, the individual citizen, as decided by the rule
of law, belongs to a nation-state, such as Malaysia, with a clearly demarcated territory.

Say, if he leaves the territory of his nation-state and goes to a neighbouring nation-
state, he has to obtain and carry a passport of his own that has his photograph,
fingerprints and/ or signature. If he does not carry a passport and he leaves the country
illegally, he can be prosecuted by either his nation-state or the one he is visiting.
Only him will be prosecuted and punished, not his mother, father or grandmother
who had actually forced him to go to the neighbouring nation-state to work in order
to earn enough money to build a new home for all of them. If he is sent to jail for the
conviction, only he alone would go to jail, not the other family members.

Therefore, it is imperative for us to be very clear that when we talk of culture and
freedom of expression in this present-day and age, it is, for all intents and purposes,
about culture and freedom of expression in the context of and as defined by the
structural-institutional features of the modern nation-states.

This is not to deny the fact that in most modern nation-states, whether in Asia or
Europe, each is populated by peoples of different cultures. Very rarely a modern
nation-state is mono-culture; the majority is multi-ethnic and multi-culture.

Why does such a situation exist?

We know that the construction of modern nation-states, historically, had been
motivated by economic greed and lust for power. The extreme case was found in the
construction of modern nation-state of South Africa. For decades, in South Africa, a
minority white people and white culture was able to dominate a majority of coloured
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people and culture for so long, conducted in an almost inhumane manner. The white
culture dominated and the white defined what was freedom and its parameters.

Therefore, the struggle of various cultures within a nation-state, especially, in a plural
society like Malaysia is an unending one. This has been the product of history, not
dissimilar to many other modern-nation states be they in Europe, Asia, Africa,
Australasia and the Americas.

The site of the struggle therefore will continue in the cultural arena, and that process
shapes the nature freedom is defined, including freedom of speech.

The moot question is does the creation of an independent nation-state automatically
brings freedom? The answer is yes and no. Let’s us now turn to the Malaysian case.

PART 2: Merdeka: Independence or Freedom?

Historically, merdeka (mer-de-he-ka pronounced as it is spelt in Jawi) is a word and
concept that derives from a social milieu dominated by the absolutism of Malay
feudalism that refers to the freeing of a slave.

Were we given freedom, not unlike the slave, when we got our merdeka? Or, is
merdeka about getting independence? Or, is then merdeka = independence = freedom?
It is quite obvious the whole notion of merdeka is indeed cultural-bound, which in
turn, dictates the notion of freedom.

We still have feudalism in this country, though a symbolic one. The culture of
independent Malaysia, from the first day of independence on August 31st, 1957,
separates independence and freedom.

The ethnic cultures within the overall culture of the modern nation-state of Malaysia
continue to struggle for a contested space. This contestation flows into the way we
conduct our daily lives and inhibits some aspects of our freedom, including our
freedom of speech. It is not Malay, Chinese, Indian, Iban or Kadazan culture that
inhibits freedom, it is the culture of the modern-nation state built on the three pillars,
namely, territoriality, rule of law and citizenship that does so. Let’s recap the Merdeka
experience we had.

It was on the morning of Saturday, August 31st, 1957 when the Sultans, the British
representatives, the Malayan political leaders and, of course, the people gathered at
Stadium Merdeka to witness the unfurling of the Malayan flag and the proclamation
of ‘Merdeka’ or the Independence.

It was a momentous historic moment for Malaya and its people, celebrated by
Malayans of various ethnic groups, classes and religious backgrounds.
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So, an independent Malaya was born witnessed proudly by its people. When the
ceremony was over, they all went home perhaps overwhelmed with emotion and the
feeling of patriotism.

However, sharp at 6.00 pm that evening, the same people had to stay home and would
not go out until 6.00 am the next morning. Why? The whole country then was still
under the Emergency.

During the Emergency, the freedom of movement was limited. So was other forms
freedom, as specified under the Emergency laws of 1948. In effect, since August
31st, 1957, we did have our independence, but enjoyed a limited freedom.

In other words, ‘independence’ and ‘freedom’ are two quite different things, as
experienced by those at the Stadium Merdeka on August 31st, 1957. Indeed, though
connected, they are two rather different sociological phenomena. But, many have
used them interchangeably.

This has become a problem of sort in our country. The confusion between what
‘independence’ and ‘freedom’ means has led to the formation of confused perspective
among some of us.

Those who fought for freedom of speech and human right have been perceived by
some quarters as being disloyal and unpatriotic to the independent nation-state of
Malaysia. It is imperative for us to reflect on this matter when we celebrate our 50th

year of independence.

Independence for us then was the experience of the transfer of sovereignty, from the
hands of the British to the hands of the Malayans, the changing of the guards, as it
were. We were happy then because we felt we were our own masters and not the
British anymore.

However, in the independence agreement with the British, our security then was still
in the hands of the British and its allies. Structurally, we still inherited its institutional
structures, such as its system of governance and bureaucracy, rule of law and many
more.

So, we were independent but the umbilical cord that tied Malaya and its people to
the British was never really severed. Sociologically speaking, we were independent
in some ways but still dependent in other ways.

As previously mentioned, freedom for the people in independent Malaya was indeed
limited because of the Emergency. It remained so until about three years later when
on July 31st, 1960 the Emergency officially ended.
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However, many of the rules set during the Emergency period remained enforced long
afterwards, some even until today. So, by default, the people enjoyed only limited
freedom even though we were already independent, or only in part.

What does this all mean to us today, 50 years after?

It simply means that the Malayan state, or Malaya as a country, and, subsequently,
Malaysia, is now a sovereign state, or negara berdaulat, with its system of leadership
and governance in place.

Befitting a modern nation-state, we observe, in theory, the separation of powers
between the judiciary, the legislative and the executive, although at times the
boundaries became rather blurred. As we have also observed each of these components
could be manipulated and abused.

However, the transition process towards full independence took sometime, at least
two decades after. For instance, in terms of security arrangement, we still had the
Australian Mirage jet fighters in Butterworth until the early 1970s.

Of course, the British Governor General was replaced by the Yang DiPertuan Agong.
The British Resident was then replaced by the Menteri Besar and Chief Minister. We
have our own Cabinet Ministers who collectively become the executive, with the
support of the various arms of the government.

We have installed a modern electoral system to elect our own political representatives,
or wakil rakyat, be they be in the Federal Parliament, in the State Legislative Assembly,
or in the local councils (which since 1966 was abolished). They make laws for the
country and normally endorsed by the Yang DiPertuan Agong.

Our judiciary system, in the early post-independent period, had the Privy Council in
the UK as the final body to which we forward our appeals, but this connection was
severed later.

By the 1980s, we could say that we have our sovereignty, which is closely tied to the
independence, safely in our hands. In fact, we even launched the famous, if arrogant,
“Buy British Last” campaign.

It was in the 1980s, too, that the independent Malaysia managed to position itself as
the leader of the South, by initiating the South-South dialogue through its International
Langkawi Dialogue.

Freedom in independent Malaysia has been another issue altogether.

For instance, many of us hold the view that voting in the general elections is an
expression of freedom and democracy. It is only partly true.
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For all intent and purpose, the modern electoral system when it was first introduced
by the British colonial government in Malaya, in the early 1950s, was not meant to
fulfill neither a freedom nor democratic objectives.

Colonialism, by any definition or any other name, does not include providing freedom
or democracy to the colonized as part of the deal, so to speak.

So, the elections we had during late colonial Malaya era was an instrument of control
and a method in crisis management that the British thought most appropriate for the
multi-ethnic Malaya, in order to hold the peoples of the colony together in the face
of a communist onslaught during the Cold War era.

What we had has been, for want of a better term, an ‘electocracy’ bereft of freedom
and democracy.

However, in the post-independent era, with sovereignty in our control, we have
freedom and democracy grafted onto our modern electoral system.

It has been thus far arguably a successful experiment but not without its problems.
We still have complaints that the way we conduct our elections does not fully
subscribe to or abide by the principles of freedom and democracy that the Western
model seems to demonstrate. The complaints come from both within and outside
the ruling party.

Now, 50 years after our independence we are still struggling to have that freedom
and democracy that we wish.

What is most significant in this struggle is that we have chosen the peaceful
discourse method, meaning we express our criticisms and unhappiness, over the
years, through series of debates, almost endless, and not through violent means.

That we have managed to successfully maintain and sustain that discourse in a rational
and reasoned manner is what we all have to celebrate and be proud of during our
present independence-day celebration.

It is worthwhile, therefore, to look beyond the boundaries of our merdeka nation-
state to realize the degree of freedom, both cultural freedom and freedom of speech
that we have. It is with some comfort that though, Burma and Malaysia have been
both British colonies, we have charted different post-independence paths.

This does not mean that we should be happy and contented with what we have now.
We must continue the struggle to bring about better conditions for ourselves. The
road to freedom is a long one for us and we shall continue to travel that road with
conviction.
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PANEL SESSION II: CULTURE AND FREEDOM OF EXPRESSION

Cultural Liberty and Freedom of Expression: Lessons from Asian Experience

Richard A. Engelhardt
Regional Advisor of Culture in Asia and the Pacific

United Nations Educational, Scientific, and Cultural Organization (UNESCO)

Cultural Liberty:  The First Principle

In 1996, the World Commission on Culture and Development, presided over by Javier
Perez de Cuellar, issued the report of its work entitled Our Creative Diversity.  At the
beginning of that report it was observed that: “As our futures will be increasingly shaped
by the interdependence of the world’s peoples it is essential to promote cultural
conviviality. Such co-operation between peoples with widely different interests can
only flourish when they all share certain principles.” The Commission went on to define
those principles as the five ethical pillars on which the Commission based its call for
action. The five pillars are:

! Human rights and responsibilities;

! Democracy and the elements of civil society;

! The protection of minorities;

! Commitment to peaceful conflict resolution and fair negotiation;

! Intergeneration equity.

Our discussion on the linkage between cultural rights and cultural diversity in an Asian
context can also begin on the basis of these five ethical pillars, for there is nothing new
in either of these notions.

However, what is new today is the escalating rise of identity politics. Asia is in the
forefront of this transformation. In vastly different contexts and in different ways –
from indigenous peoples in Myanmar, to religious minorities in China, to ethnic
minorities in Sri Lanka, to sexual minorities in India, to immigrants in Japan – people
are mobilizing anew around old grievances along ethnic, religious, racial and cultural
lines, demanding that their identities be acknowledged, appreciated and accommodated
by wider society. Suffering discrimination and marginalization from social, economic
and political opportunities, everywhere people are insisting upon recognition of their
cultural rights as part of the call for social justice.
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Also new today is the rise of coercive movements that threaten cultural liberty. In this
era of globalization, a new class of political claims and demands has emerged from
individuals, communities and countries feeling that their local cultures are being swept
away. People want to keep their diversity in a globalized world.

Why these movements today? As observed by the authors of the 2004 Human
Development Report, Cultural Liberty in Today’s Diverse World, these phenomena are
not isolated (UNDP, 2005). They are part of a historical process of social change, of
struggles for cultural freedom, of new frontiers in the advance of human freedoms and
democracy. They are propelled and shaped by the spread of democracy, which is giving
movements more political space for protest, and the advance of globalization, which is
creating new networks of alliances. Both forces give rise to new hopes, new aspirations
in peoples all around the globe.

In international thought and jurisprudence, the societies of our aspirations are defined
by the notion of liberty. This typically includes characteristic features such as: freedom
of thought for individuals; limitations on arbitrary power, especially of government and
religion; the rule of law; universal education; the free exchange of ideas; an economy
that provides opportunities for all; and a transparent system of government in which the
rights of all citizens are protected equally.

The authors of the 2004 Human Development Report remind us that cultural liberty is
a vital part of human development because being able to choose one’s identity without
losing the respect of others or being excluded from other choices is important in leading
a full life. In short, cultural liberty is the capability of people to live and be what they
choose.

Defined as cultural liberty, we can easily understand the intersection of the twin concepts
of cultural rights and cultural diversity, and accept that cultural liberty is a basic human
right and an important aspect of human development.

But cultural liberty is still an uncharted dimension of human development.  There are
five categories of human rights defined in Article 27 of the Universal Declaration of
Human Rights (UNHCHR, 1948) and re-iterated in Articles 13 and 15 of the International
Covenant on Economic, Social and Cultural Rights (UNHCHR, 1976).  They are: civil
rights, political rights, economic rights, social rights, and cultural rights.  Of the five,
cultural rights have received the least attention.

This neglect has its roots in the heated debate that arose during the drafting of the
Universal Declaration of Human Rights, and that continues to flare up when cultural
rights are claimed.  Let’s look at some examples from around Asia, using the framework
of challenges to cultural liberty identified in the Human Development Report 2004
(UNDP, 2005):
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! Cultural rights can provoke arguments about cultural relativism, arguments
that use culture to defend violations of human rights

Example: culture wars in Sri Lanka.  Sri Lanka has diverse landscapes that are
rich in cultural heritage. A bulletin release in September 2006 by Human Rights
Watch states that the resumption of major military operations between the Sri
Lankan government and the Liberation Tigers of Tamil Eelam (LTTE) has violated
human rights, including indiscriminate attacks and summary executions, resulting
in numerous preventable civilian deaths and injuries (HRW, 2006). In mid October
there was a suicide bombing attack at the World Heritage site of Galle. Culture
itself is under attack.

! Cultural rights, according to some, are a “luxury,” to be addressed once the
other rights have been achieved

Example: gay rights in India. One of the most respected writers in India, Vikram
Seth, has been leading the fight for gay rights in India. In an open letter against
section 377 of the Indian Penal Code a colonial-era law dating to 1861, which
criminalizes consensual sexual acts between adults of the same sex, to the
government of India, he states:

“There should be no discrimination in India on the grounds of sexual
orientation. In the name of humanity and our Constitution, this cruel
and discriminatory law should be struck down.”

Vikram Seth, October 2006.

! Cultural rights cannot be addressed without confronting the cultural “wrong”
that exists in societies.  These are traditions and practices that violate human
rights

Example: access to education. “The World’s Women 2005: Progress in Statistics
Report” comments that that millions of young girls never attend school and millions
more never complete their education (UNSD, 2006). According to the Beijing
Platform for Action,

“Discrimination in girls’ access to education persists, owing to
customary attitudes, early marriages and pregnancies, inadequate
educational materials, sexual harassment and lack of adequate
and physically and otherwise accessible schooling facilities”

UNDAW, 1995
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! Cultural rights evoke the scary spectrum of group identities and group
rights that some people fear threaten the nation-state

Example: immigration politics in Australia. In August 2005, an Australian
Liberal backbencher pushed to ban Muslim girls from wearing headscarves in
public schools despite condemnation from the public (Yaxley, 2005). More
recently in October 2006, the British education minister backed universities
that banned Islamic students from wearing veils, becoming the latest senior
figure to step into a high profile row that has enraged some Muslim groups
(Reuters, 2006).

UNESCO has tackled these challenges to cultural liberty head-on by linking the
concept of the protection of cultural rights to that of sustainable cultural diversity, in
Article 5 of the Universal Declaration on Cultural Diversity, entitled “Cultural Rights
as an Enabling Environment for Cultural Diversity” (UNESCO, 2002).

It is this requisite linkage between cultural rights and cultural diversity as the
precondition for sustainable human development that I will explore in detail in the
rest of this paper. Whenever pertinent I will illustrate the point under discussion with
an example from around Asia and I will conclude with the examination of a case-in-
point arising from recent events in the aftermath of the great Asian tsunami, where
threatened minority cultures were rescued from extinction through the exercise of
their cultural rights.

This paper emphasizes cultural diversity as a cornerstone of heritage and humanity
and reaffirms the importance of culture, diversity and freedom of expression within
a framework of democracy, tolerance and social justice as outlined in the two framing
international instruments dealing with the issue of cultural rights:  the standard-setting
Universal Declaration of Human Rights adopted in 1948 shortly after adoption of
the United Nations Charter and the establishment of our modern world system of
governance; and the newest of the lot, the Convention on the Protection and Promotion
of the Diversity of Cultural Expressions, adopted by the UNESCO General Conference
in 2005 (UNESCO, 2005). In its conclusion, the paper will map out recommendations
for practitioners, policy makers, researchers and educators on how to safeguard
cultural liberty through the protection of cultural rights and the promotion of the
diversity of cultural expressions.

Protecting Cultural Rights:  The Pre-Requisite

The 1948 Universal Declaration of Human Rights provides a global framework for
the civil, political, economic, social and cultural rights to which all persons are entitled
without discrimination, as fundamental and unalienable liberties. All Member States
of the United Nations have a legal obligation to promote and protect human rights,
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but the debate about how this can best be done within specific cultural contexts is, as
we have already observed, still far from resolved and is often acrimonious, even in the
most otherwise enlightened societies.

 “I … want to commit myself very genuinely to the cause of true reconciliation
with the Aboriginal people…”

Prime Minister John Howard, 1998.

Australian Prime Minister, John Howard gave the above statement on election night
before re-election in 1998, after refusing to publicly apologize despite recommendations
in the “Bringing Them Home” report of the 1995 enquiry into the Stolen Generation.
The enquiry investigated the early twentieth century government policy of assimilation
that involved removing Aboriginal and Torres Strait Islander children from their families,
displacing communities from traditional lands and other human rights violations under
the banner of building a white Australia. The UN Committee on the Elimination of All
Forms of Racial Discrimination (CERD) has repeatedly expressed “serious concern”
that Australia is going backwards in relation to indigenous rights, with the March 2005
CERD report calling for the Stolen Generation to be properly addressed (HREOC,
1997).

As this debate vividly shows, in our increasingly diverse societies, it is essential to
ensure harmonious interaction among people and groups if we are to live together
successfully, each according to his or her own aspirations. Article 22 of the Universal
Declaration of Human Rights states that everyone has the right to social security and to
the realization of the economic, social and cultural rights indispensable for dignity and
the free development of personality (UNCHCR, 1948). Cultural belonging is a source
of self-definition and expression and is one of the primary sources of identity and personal
development. Cultural interaction can be enriching to cultural identity and how we
define and express who we are.

Cultural expressions open options for all humanity. This can be understood not only in
terms of economic growth but also as a means to achieve a more satisfactory moral and
ethical existence through tolerance, dialogue and cooperation, in a climate of mutual
trust and understanding.

The protection of the cultural rights of all inevitably gives rise to the process of
pluralism, bringing a multicultural world together through cultural education and
knowledge transfer. Article 27 of the Universal Declaration of Human Rights promotes
the right to participation in the cultural life of the community, to enjoy the arts and
share in scientific benefits and advancements (UNCHCR, 1948). This ensures the
free flow of ideas and the flourishing of creative diversity and expression. This fully
recognizes cultural identity while respecting human rights and fundamental freedoms,
in short, cultural liberty.
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A Rights-Based Approach to Culture: The Policy Imperative

A rights-based approach to culture policy places emphasis on promoting and
strengthening ways to provide broader access for the entire population and encourages
public awareness of the importance of the protection and promotion of the diversity of
cultural identity and diversity.

Policies to protect cultural rights share common features regardless of the specific cultural
context, as the examples below illustrate:

! Recognize the diversity of cultural expressions and the importance factor that
allows individuals and communities to express and share their ideals, beliefs and
values and is an important source of intangible and material wealth;

! Promote plurality of the identities and cultural expressions of diverse cultures by
taking into account that culture takes diverse forms across time and location;

! Incorporate international instruments that promote the free flow of ideas through
the arts and uses culture and cultural expressions as a strategic element in national
and international development policy;

! Provide an environment that celebrates the importance and protects cultural
diversity as a fundamental freedom as proclaimed in the Universal Declaration of
Human Rights;

! Enable interaction and the free flow of ideas experienced through cultural diversity
through the nurture of constant changes and interactions between cultures;

! Protect the intellectual property rights in sustaining those involved in cultural
creativity.

The Freedom of Cultural Expression – The Key to Sustainable Development

Cultures are complex constructs that evolve continuously yet remain recognizable
through the mosaic of spiritual, material, intellectual and emotional features that make
each culture distinctive. Cultures manifest through tangible and intangible expressions
of these features; the plurality of which ensures that diversity is, itself, a defining feature
of culture.

Cultural diversity is manifested in cultural expressions, material and immaterial.
Deepening an understanding of the principles under girding cultural diversity and raising
awareness of the patterns of cooperation that safeguard and promote cultural diversity
are obligatory actions inextricable from the protection of cultural rights and the creation
of the conditions for cultural liberty.
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Cultural expressions, the arts and heritage, are manifestations of ‘cultural citizenship’.
This notion of citizenship is, of course, closely allied to the other notions we have been
talking about:  diversity, pluralism, cultural rights and liberty. It is not surprising therefore
that culture liberty, expressed through the arts and heritage, has beneficial social and
economic effects, such as:

! Identity – local, autonomous, well-defined, robust and culturally sustaining
connections between geographical place and cultural experience constitute ‘cultural
identity’. Identity results from the strength of local culture. Without culture we
cannot define or even know who we are. This is a fact that any child knows from
reading Rudyard Kipling’s Jungle Book where the boy Mowgli, raised by wild
animals, is culturally challenged to identify himself as Indian and adapt to Indian
village life;

! Cooperative thinking and capacity for action – encounters with the arts or heritage
expose people to ideas and facilitate understanding about how to interpret the
world around them. Cultural expressions provide people with a greater diversity
and social repertoire increasing confidence and capacity for collective action. Even
in the most difficult political circumstances, culture can bring people together.
One of the best examples of this is the cooperative action taken by the Republic of
Korea, together with Japan and China, to preserve the precious mural paintings in
the Koguryo Tombs World Heritage site in North Korea;

! Building social cohesion – the desire to build and maintain relationships contribute
significantly to cultural expressions through activity. Arts and heritage change
our ideas about social relationships and how to behave toward each other, giving
us new ways of thinking and reaffirming beliefs through the manifestation of
networks and social connections. Social cohesion is increased through cultural
participation and the performing arts as it creates occasions for socialization and
encourages a greater tolerance and respect for human rights, the individual and
the diversity of ideas. In the aftermath of the civil war, Cambodia society was
reunited, literally, through the revival and promotion of traditional dance forms
which re-established the connection of every person to their cultural roots;

! Educate, inspire, heal, provoke, integrate – cultural expression is a fundamental
human right that equips people with the necessary understanding and interpretation
of their global community and inspires and provokes social understanding. Culture
inspires a willingness to participate and to cooperate as a significant contributor
to community development. Performance and the arts create a spirit that heals
wounded cultures and leads to more diverse cultural scenes. This inspires further
education through integration and participation and fosters individual encounters
with the arts and cultural expressions thus promoting the intergenerational transfer
of traditions and knowledge. Later in this paper, I will devote some space to a
detailed discussion of an example of this facet of cultural expression when I discuss
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the response of tribal peoples of the Indian Ocean and the Andaman Sea, when
their physical and cultural survival faced extinction in the aftermath of the
December 2004 Asian tsunami;

! Income generation – culture as a source of power and as a commodity shapes and
influences the ‘value’ of cultural expressions. Societies have the capacity to shape
culture and influence its interpretation through sustainable, long-term cultural
activities that rely on market forces. Recognizing the dual nature of cultural goods
and services as having both economic and social value reaffirms the link between
culture and development. Thailand’s successful “One Tambon One Product” OTOP
campaign stresses environmental sustainability and local culture content in the
production and marketing of value-added goods for the global market;

! Trans-national/globalization – local, autonomous, distinct and culturally sustaining
connections which constitute cultural identity are being locally defined and globally
marketed through an ever-increasing expansion of media and communication
technologies. Bringing exposure to cultural expression and the arts breaks down
the barriers and exclusivity of cultures and their characteristics inspiring a cultural
‘binding’ of communities and nations and facilitates a greater understanding of
the construction of cultural identities.  The popularity of Korean film and television
around Asia is testimony to this phenomenon.

Asia is often characterized as a melting pot of cultures and traditions. But age-old
traditional cultures are becoming enfeebled and even extinct while the appearance of
new cultural forms is frequently discouraged by reactionary and repressive governments.
Noticeably there have been significant losses in oral traditions, as statistical studies
repeatedly demonstrate:

! There are over 6900 languages world wide (Gordon, 2005);

! 2269 languages are spoken in Asia (Gordon, 2005);

! 28% by fewer than 1,000 (FEL, 2006);

! 50 % are at threat of extinction (Nelson, 2002)

This trend is alarming because, as noted in the UNESCO commentary to the Universal
Declaration on Cultural Diversity: “the reduction of cultural diversity, whether by
accident or by cultural design, is a direct hazard to the building of the capacity to
aspire, without which development projects can never succeed. This is the key argument
for the indivisibility of culture and development, as interlinked projects for the
advancement of democracy and equity on a global basic… development processes
which are not founded upon local knowledge and ‘ways of being’ counteract
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sustainability by relying on external models and methods which may be inappropriate
to the local cultural landscape.”

The survival of society depends upon the survival of cultural expression. A basic list of
cultural expressions will include not only physical, tangible expressions of material
culture, but also knowledge, beliefs, ideals, values, traditions, art, morals, law, and
custom.  Beliefs represent a wider spiritual and moral foundation of a culture and are
the building blocks of conscious thought and understanding. Ideals and values ensure
the continuity of beliefs, opinions and ideas that are intrinsically good while promoting
interaction among people and groups with plural, varied and dynamic cultural identities.
These intangible forms of cultural expression are the larger framework within which
tangible heritage takes on its shape and significance. Each culture cultivates a particular
set of natural and human environments that are adaptive, valuable and meaningful for
its members. The cultural expressions of societies reflect the distinctiveness between
them. As Prof. Arjun Appadurai has explained, it is in these ways communities and
societies critically define their archive of relationships between cultural values and
cultural valuables (UNESCO, 2002).

Both tangible and intangible cultural resources are created or occur at specific geographic
locations at certain points in time by different individuals and, if properly documented
and preserved, can be transferred from generation to generation. It is this intergenerational
transfer of cultural expressions that underpins cultural diversity.   Any interruption in
the continued transfer of traditional knowledge therefore directly threatens cultural
diversity, which in turn negatively impacts upon sustainable human development.

UNESCO acts on behalf of the international community to safeguard and protects our
world’s diverse cultural expressions and heritage. The UNESCO Convention on the
Protection and Promotion of the Diversity of Cultural Expressions, adopted in 2005
affirms that cultural diversity is a defining characteristic of humanity and sets out a
platform linking issues of cultural expressions, diversity, identity, economic development
and the role of the state in managing diversity and valuing pluralism.

Guiding principles of the Convention on the Diversity of Cultural Expressions foster
interaction between cultures to develop cultural knowledge, and emphasize the role
that education plays in the protection and promotion of cultural expression. The
objectives and guiding principles are an important international instrument relating to
cultural diversity, artistic expressions and to the protection of human rights.

Strengthening human rights and fundamental freedoms are articulated in the first Guiding
Principle (Article 2 No. 1) of the Convention on the Diversity of Cultural Expressions
recognizing the respect for human rights and fundamental freedoms; in particular the
freedom of expression.
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The guarantee of human rights and fundamental freedoms, including freedom of expression,
information and communication, is recognized as a precondition for the protection and
promotion of cultural diversity. Cultural diversity can only be protected and promoted if
human rights and an individual’s ability to choose cultural expressions are guaranteed.
This is precisely what is meant by cultural liberty.

Equitable access to a diversified range of cultural expressions from indigenous cultures
aims to strengthen the dissemination of important historical information and serves as
an important repository of cultural expressions, promoting greater respect for cultural
diversity and observance of human rights. Recognizing knowledge systems of indigenous
peoples as a source of intangible and material wealth emphasizes the uniqueness and
plurality of indigenous cultural expressions.

This can be seen in the current – and most welcome – trend to incorporate local ecological
knowledge and traditional management practices – long perceived as obstacles – in the
sustainable use and conservation of natural resources. The best example of this is found
in the practices knows as ‘sufficiency economy’ articulated and espoused by HM King
Bhumiphol of Thailand.

Indigenous ecological knowledge and traditional management practices offer solutions
not only founded on generations of experimentation and observation, but also embedded
in local systems of value and meaning. It has become clear that any approach that deals
only with biophysical exchanges between societies and the environment is incomplete.
The notion of sustainability raises the question of how nature itself is conceived and
consequently of the cultural values that condition a society’s relationship to nature. The
challenge is to translate this recognition into practice, as well as to change policies and
instruments in ways that strengthen the cultural dimensions of the relations between the
environment and development. In other words, a cultural rights-based approach to
sustainable development.

Diminishing Diversity of Cultural Expression – The Danger

As we have explained above, protecting the plurality of cultural rights is a precondition
for the safeguarding of heritage and the promotion of the diversity of cultural expressions.
But there are major threats to the diversity of cultures and cultural expressions
everywhere around the globe, and Asia is not exempted, as we have so vividly witnessed
in the sad case of Taliban-controlled Afghanistan.

In an era of globalization, where people are being brought together both voluntarily and
involuntarily through the integration of markets, emerging political alliances, advances
in communications, technology and transportation, economic considerations are given
priority to cultural factors in the production and consumption of goods. The debate
over genetically-modified foods shows how these changes affect all of us at the most
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basic level of our diets. The Philippines has the richest diversity of indigenous rice varieties
of any country in the world, with over 1000 varieties documented, yet today the only rice
available in Manila markets is limited to 4 strains of poor-quality, tasteless, and low-in-
nutrition ‘miracle rice’. This phenomenon is repeated throughout the region as mega-
stores replace local markets, even in rural areas.

Economic and Political Pressure

The commercial value of cultural goods can be used as a commodity to enhance
international exchange. In addition, the production and availability of diverse cultural
goods and services bring social and cultural benefits beyond their commercial value.
However, despite commercial benefits, binding markets and national commitments also
introduce new economic and political pressures that pose threats to cultural expression
and diversity.

Imperative, under the auspices of inter-governmental co-operation and co-ordination,
is an environment that encourages economic development while protecting and
promoting the cultural interests of states. Principles that draw on cultural industries and
their significant impacts, community vitalization through the formation of skilled
workers, effective policy development, and an enabling environment that promotes
sustainable practices are instruments for cultural liberty.

UNESCO’s Convention on the Protection and Promotion of Diversity of Cultural
Expressions reaffirms the sovereign rights of communities and countries by emphasizing
the appropriate protection and promotion of cultural identity. Considering the ways in
which cultural diversity contributes to social cohesion, to the vitality of democracy,
and to the identity of peoples, all essential components of social and economic
development should endeavor to preserve the integrity and uniqueness of those
expressions. In this regard, the BIMSTEC1 Ministers of Culture convened in late May
2006 and adopted a platform of regional collaboration to promote their countries’
cultural industries, referred to as the Paro Initiative. This initiative, which will serve
as a roadmap for socio-economic progress based on cultural industries in the BIMSTEC
region, calls for the establishment of a BIMSTEC Cultural Industries Observatory and
BIMSTEC Cultural Industries Commission. This Commission hopes to foster a dynamic
regional focus on cultural industries through research, legal and business processes.
Specifically a database of regional cultural industries is proposed to encourage common
marketing. This collaborative approach will result in increased promotion of culture
and enhanced financial benefit from industries and tourism. A combined approach
enhances the protection of intellectual property rights and cultural assets in order to
promote local cultural expression.

1 BIMSTEC refers to Bay of Bengal Initiative for Multi-Sectoral, Technical and Economic Cooperation,
comprising Bangladesh, Bhutan, India, Myanmar, Nepal, Sri Lanka and Thailand.
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Economic pressures highlight the need to promote cultural diversity through the elaboration
of rights and obligations with respect to the creation, production, distribution,
communication, broadcasting, exhibition and sale of cultural contents while informing
and shaping the future of cultural content through areas of international law, including
trade agreements. The UNESCO Seal of Excellence looks to address these issues by
recognizing handicrafts that both preserve and protect cultural knowledge and skills
while still being relevant and appropriate in international markets. By strengthening the
market for Asian craft, the SEAL contributes to livelihood generation for artisans, the
protection of traditional skills and the preservation of diversity in the Asia region.

Political agendas and governments need to foster the availability of diverse cultural
content. An effective domestic and international framework upheld by governments
ensures the rights of the artisans are supported under international agreements that
accommodate and support their ability to sustain and promote their skills. International
commitment and agreements re-affirms the need for governments to take measures to
preserve and promote cultural diversity and encourages a balance between the right to
promote production and availability of domestic cultural content and the obligation to
remain open to cultural content from other countries. Governments and economies have
tools to combat the pressures of political and cultural exploitation through trade
agreements that promote the production and availability of domestic content to their
own citizenry. Cooperation and understanding of the importance of cultural expression
and diversity help governments make the best use of those tools, and as a result, improve
the capacity of those countries.

Signed by ministers and experts from ten ASEAN countries on October 2005 in Tokyo,
the Ministerial Joint Statement on Content Industry is a testament to the increased
regional cooperation in recognition of and promotion of content industry as a key driver
to cultural preservation and economic development in Asia. The content industry has a
crucial role in conveying creative cultures, values and experiences through various
mediums such as radio, internet, television, film and multimedia. In a similar vein and
pursuant to the agenda set out in the Ministerial Joint Statement, Asian policy-leaders
and decision-makers drafted a Plan of Action in February 2006 to strengthen partnership
through research, networking, training and capacity-building, and intellectual property
rights in the audiovisual and broadcasting field in Asia.

Extinction of Traditional Knowledge

Indigenous knowledge, sometimes also referred to as ‘traditional knowledge’ or ‘local
wisdom’ is a record of human achievement in comprehending and adapting to the
complexities of life and survival. It shapes worldviews and philosophies and the spiritual
relationship between humankind and the natural world. Indigenous knowledge can be
technical, social, organizational or cultural and stands as a unified legacy passed on
from generation to generation, as a knowledge bank whose assets are ever-growing.
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Because they have evolved through trial-and-error over extended periods of time,
indigenous knowledge systems typically are eco-friendly, symbiotic with the environment
and can help establish sustainable communities and create livelihoods. A revival of
traditional technologies and crafts complements the modern ‘development’ schemes
for eradication of poverty and preservation of cultural diversity and promotion of cultural
expressions.

The United Nations Development Program’s (UNDP) work in the Tibetan region of
China recognizes the potential for economic development by drawing upon the cultural
and natural resources of the region.  The rapid development of resources in the region
requires long-term protection, which are being supported by government policies at the
national and provincial level. UNDP’s focus is on the development of the handicrafts
sector at the community level to strengthen trade links and subsequent livelihoods
generation. This includes new models for artisan collectives and home-stay tourism as
well as overall development strategies for culturally based growth with sustainability.

Cultural liberty is inseparable from respect and recognition of cultural diversity and the
safeguarding of cultural heritage, both tangible and intangible. However, modernization
and colonization have systematically degraded, undermined or exterminated the
indigenous, local traditional wisdom, science and technology, reducing the diversity of
cultural choices.

Language, a key element of an individual’s cultural identity, symbolizes respect for the
people who speak it, their culture and their full inclusion in society (UNDP, 2005).  The
choice of one or a few languages as the official language to be used in schools, legislative
debates, civic participation and commerce can lead to the decline or even loss of language
diversity. The Director of the National Language and Literacy Institute of Australia
comments,

“Efficiency and development, growth and human capital, are not tolerant of
difference” and “Globalized modernization requires that knowledge is
imparted in ways that are comparable across differences of setting, culture
and language.”

Professor Joseph Lo Bianco, 2003

Dr. Rujaya Abhakorn, lecturer in South-East Asian history at Chiang Mai University,
Thailand imparts a more local perspective,

“In South-East Asia, the response to globalization is to acquire language
skills, not in many languages, but in one, the English language, which is
seen as the key to success in the globalized age.”

Dr. Rujaya Abhakorn, 2003
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Whilst globalization has connected the world economically, we must also consider the
impact it has had on cultural diversity and therefore cultural liberty.

It is for this reason that documentation of traditional, indigenous knowledge and the
linguistic and thought systems in which that knowledge is encoded is urgently required.
However, it is also important to remember as systematic documentation captures and
preserves orally transmitted knowledge for present and future generations; it exposes
indigenous communities to the risk of losing their intellectual property rights through
piracy and commercial exploitation. Safeguarding diversity is therefore indispensable
if cultural rights are to be protected.

Culture Survival and Revival – The Asian Model

In Asia, the arts have historically served to communicate skills and values, transforming
individuals’ sense of self and identity, and supporting social unity. Performing arts
have been used to convey essential messages and skills from one generation to the next
whilst nurturing values, harmony and vitality.

In order to tap the potential of the performing arts as an innovative tool to tackle pressing
social issues, in 1999, the Asia-Pacific Performing Arts Network (APPAN) was
established by the Korean National Commission for UNESCO and the UNESCO
Regional office for Asia and the Pacific. APPAN links performing arts companies,
organizations, institutions and networks in the Asia-Pacific Region, using up-to-date
communication technologies and strategies.

Together UNESCO and APPAN provide a platform for the enhancement of research,
education, and networking for performing arts and artists through, processing,
reproducing, exchanging and disseminating data about performing arts development in
the region. The project aims to:

! Promote Asia-Pacific performing arts as an intangible cultural property and
recognize performing artists as national and international ‘living treasures’;

! Act as a vehicle for the exchange and development of educational materials relating
to the performing arts of Asia-Pacific;

! Encourage joint research and other performing arts endeavors, thus improving
information flow among developed and developing countries, and between
organizations.
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Through APPAN the performing arts are mobilized to operate those very qualities of
cultural expression discussed earlier in this paper, via,

! Identity;

! Cooperative thinking and capacity for action;

! Building social cohesion;

! Educate, Inspire, Heal, Provoke, Integrate;

! Income generation;

! Trans-national/Globalization.

Post Tsunami Rehabilitation – An Asian Example of Cultural Expression in
Social Action.

Performing arts help shattered communities reclaim their lives and build public awareness
of the cultural and spiritual identity of disaster-affected communities through performing
arts exposes traditions, identity through art and performance and resilience of artistic
expressions.

Cultural expressions such as dance and puppetry have a long tradition in Asia and
constitute a core cultural resource in local communities. A project funded by the City
of Hiroshima is under implementation by UNESCO in collaboration with APPAN to
deliver a series of workshops in the use of traditional performing arts and musical
expressions in post disaster situations. These first beneficiaries of the project have been
tsunami-affected tribal communities along the Indian Ocean coasts of south Thailand,
Sumatra and southeast India, and of the islands of the Andaman Sea. Through a focus
on psychological healing aspects of performing arts, the project has succeeded in re-
grouping scattered community members, re-affirming the validity of their traditional
knowledge, and re-establishing their confidence and connection to the sea, the source
of their economic means. Other relief and government agencies had proposed relocation
of these affected people and their integration into the nearest urban settlements on the
mainland. Such a result would have surely resulted in the extinction of these cultures,
their languages, their indigenous knowledge, and probably their physical health as well.
It is no exaggeration to say that through the safeguarding and promotion of traditional
cultural expressions, several unique tribal cultural have been brought back from the
brink of extinction and given a new lease on both their histories and their future lives.

The workshops have taken place in communities in Thailand, Aceh and Nias (Indonesia),
the Andaman and Nicobar Islands and India.
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In Thailand, the workshops are conducted at the Wat Samaki-dham community centre
in Kuraburi. Artists and communities jointly develop performances based on existing
local art forms and deal with issues relevant to the communities. The artistic pieces
integrate traditional drumming in order to enhance musical expression, and to exorcise
the fears resulting from the trauma of the tsunami.

Drawing on cultural resources to overcome the events of the tsunami disaster has
proven to be highly effective in similar workshops in Aceh and Nias (Indonesia).
The workshops have strengthened the communities’ cultural identity and created a
context for co-operative thinking and action to an environment of social disruption
and displacement. This has been especially effective on Nias Island, which was
devastated a second time by an earthquake in May 2006. While the non-indigenous
people of Nias are still living in slum conditions in unrepaired housing, without
water, utilities or access to services; the indigenous peoples who were in fact the
hardest hit by the twin disasters have, through collection action to rehabilitate their
spectacular traditional architecture of community houses, re-established themselves
both economically and socially.

On the Little Andaman Islands dancing has provided an outlet for emotional
expression, uniting communities and creating optimism about the future. Most
importantly, it has enabled the people to conquer their fear of the sea and to go back
to their traditional occupation of fishing, without which they would have no way to
support themselves and be forced to migrate to urban areas on the Indian mainland in
search of wage work.

In Auroville, India performance and puppetry helped in rehabilitating the community
who has begun to produce and market their own puppets. This was especially important
because a large proportion of the village men had died in the tsunami and the women
who suddenly had become their families’ sole source of support urgently had to find
new livelihoods. Culture provided the answer. The puppets are called “Tsunamika”
after a girl that was born 40 miles from Chennai on the day the tsunami washed her
village away and orphaned just minutes after she was born. Puppetry sales from the
project have injected enough cash into the community for them to be able to invest in
the rehabilitation of the condition.

By sharing the performances with the general public, UNESCO and APPAN seek to
achieve a wider exposure from the outcomes of the workshops. Thus promoting an
inter-generational dialogue that provides opportunities for traditional wisdom to be
passed down from generation to generation - this can be life-saving as in the case of
the tsunami.

This initiative moves the focus away from the mere tragedy of the tsunami to the
many creative efforts communities have undertaken to find meaning for themselves
in a changed world. Supporting the socio-economic rehabilitation of tsunami-
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distressed communities, using cultural tools, promotes the safeguarding of the intangible
cultural heritage and demonstrates a new role for the performing arts in post-disaster
situations in creating optimism in an environment of social disruption and displacement.

This is a vivid demonstration of how the protection and the promotion of cultural
expressions is fundamental, not only to cultural rights and cultural liberty, but to
cultural survival itself.

Conclusion

As the intersection of cultural rights and cultural diversity, cultural liberty is a vital
dimension of human development and ultimately for cultural survival itself. But, as
shown in this paper, of the five categories of human rights – civil, political, economic,
social and cultural – cultural rights have received the least attention within the
development paradigm.

The greatest challenges hindering the rise of cultural liberty are captured in arguments
that use culture to defend violations of human rights. That is why the notion of cultural
liberty is the key. Cultural liberty is the capability of people to live and be what they
choose and, importantly, with the opportunity to consider other options. It is about
expanding an individual’s choices and freedom of expression. It is inclusive.
Conversely, exclusion results when an individual is the denial of recognition and
accommodation of a lifestyle or being disadvantaged because of cultural identity.
When we understand this, we can easily understand that cultural rights can never
take precedence over human rights, because cultural rights themselves are the
expression of the collectivity of all human rights.

The right to cultural expression is the celebration and protection of humankind’s long
history of creativity, innovation and adaptation. The right of an individual to enjoy
culture and to promote culture without interference is a fundamental human right.
The protection of human rights as inalienable liberties is the link between cultural
rights and cultural diversity and is the precondition to sustainable human development.

Global studies and statistics have demonstrated how diverse our societies are and
how human development widens choices for people to do and be what they value.
Cultural expressions and the arts create and nurture a rich and varied world of tangible
and intangible traditions and customs. They make a strategic contribution to
sustainable development and the protection of cultural diversity, collective
expressions, individual freedoms and the use of rights as a tool for enhancing peace
and stability. Inter-governmental co-operation and co-ordination strengthens an
environment that acknowledges the importance of the protection and promotion of
cultural interests.
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The fact that there are very real threats to cultural expression underscores the need
to consider and enforce national measures to harmonize and create pluralities of
cultural initiatives. Promotion of mutual understanding is crucial given the tripod risks
of political suppression, economic globalization and the extinction of traditional
knowledge.

A rights-based approach to culture policy emphasizes the broadening of access for the
entire population through the encouragement of public awareness. Policies with a specific
cultural context recognize, promote, incorporate, provide, enable and protect cultural
rights collectively and human rights individually. Cultural liberty is the condition of
our basic freedoms of speech, of belief as well as freedom from fear.

The best conclusion to this paper will be to repeat the well-known but still true adage of
one of modern Asia’s greatest cultural heroes, Mahatma Gandhi:

“I do not want my house to be walled in on all sides and my windows to be
stuffed.  I want the culture of all the lands to be blown about my house as
freely as possible.  But I refuse to be blown off my feet by any.”
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PANEL SESSION II: CULTURE AND FREEDOM OF EXPRESSION

Freedom of Expression and Culture in Malaysia:
Telling You What You Already Know

Kee Thuan Chye
Playwright/Actor

Let’s start with a number of disclaimers. First, I am here as an individual and not as a
representative of any organisation.

Second, I will be talking about freedom of expression and culture, specifically relating
to the performing arts in Malaysia.

Third, there is nothing I would tell you that you do not already know.

You know, I’m sure that there are major constraints to what can be articulated in the
arts. You know that there is censorship. You know about the actions taken by the
authorities on recent films and plays. The most famous must be the one on “The Last
Communist”, a film written and directed by Amir Muhammad.

I have not seen the film, thanks to the Home Ministry. What I’m going to tell you
about it is based on reports and it would not touch on the film’s merit or its content.

According to reports, the film is a documentary that road-maps the small towns where
Chin Peng, the leader of the long-defunct Malayan Communist Party, lived and fought
against the British. It was originally passed by the Censor Board – without, it has to
be said, any cuts. In fact, Special Branch officers were given a screening of it. That
was something never done before but hey, why not, to be on the safe side? After all,
Malaysian artists have always worried about what Special Branch might think and
the consequences of their thinking. So, before Special Branch comes after you, better
forestall it. Get their approval first. Speaking as an artist, I will say that is pathetic.
But what to do? That is how it is. Special Branch can make or break you and I’m not
joking. I speak from personal experience.

In 1986, I was the actor in a one-man play called “The Coffin Is Too Big for the
Hole”. Wow! That was 20 years ago. It was a Singapore play. It was a story about a
man who had problems burying his grandfather. You see, all funeral plots had to be
of standard size but his grandfather’s coffin was of the traditional Chinese type,
which means huge. It was bigger than the standard-sized plots. So the grandson had
to find a way to convince the authorities to make an exception. Not a play to upset
anyone, wouldn’t you say?
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But you know of course that for plays to be staged in this country, a permit has to be
obtained. In Kuala Lumpur, City Hall grants it but City Hall must have the approval from
Special Branch first. OK, fine, maybe the authorities think policemen are the most cultured
people. How dare we dispute that?

The producer of “The Coffin Is Too Big for the Hole” did all the required stuff, they
submitted the application together with a copy of the play script. Meanwhile, we carried
on rehearsing the play. After more than two months, we were due to open but there was
still no word about the permit. We panicked. Money, time and effort had been put into
the project. Opening day came. Still no permit. We panicked even more. Our producer
went to see City Hall that afternoon. Guess what? Sorry, no permit. And no reason
given. What? We were going to open in a few hours and no permit? That night, people
who came to see it had to be turned away.

So, you see, never mess around with Special Branch. No, that is not right. We did not
even mess around. We did all the necessary things. We followed the proper procedure.
And yet.

So, the Censor Board probably did the right – albeit pathetic – thing by arranging a
special screening of “The Last Communist” for Special Branch. And guess what? The
cops thought it was okay. One of them said that people might even be bored watching it.

So, the Censor Board passed it. Two weeks before it was to open at the cinema, something
happened. A Malay newspaper published a series of articles denouncing the film as a
glorification of Communism. One of its editorials advised Amir to document the lives
of Malay heroes instead. And the beauty of it is, according to Amir, none of the journalists
had seen the film or asked to see it. Neither had the historians or politicians they
interviewed for those articles. They had not seen it but they had a lot to say about it.
And these are intellectuals or at least thinking people. How do we make sense of that?
Well, as they say, Malaysia Boleh. We can do anything. We can bend the rules and we
can change them at any time. We can talk about things we do not know anything about.
And we are all right, Mat!

After the attack by the Malay newspaper, the Home Ministry retracted the Censor Board’s
approval. The Ministry said it did so because there was a public protest, but there was
a public protest too when the approval was retracted. Groups of people spoke out against
it. But of course, they do not count.

Even the Minister of Culture, Arts and Heritage felt the film should not be banned.
He said the film was not offensive. It was not about the struggle of Chin Peng. Chin
Peng did not even appear in the movie, not even a photograph of him. To prove his
point, the Minister arranged for a special screening of the film and invited Members
of Parliament to view it. Some came. Many felt afterwards there was nothing at all to
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all the hoo-ha that had been generated. But that did not change the Home Minister’s
mind. The ban stayed.

Apparently, there is more to this episode. In an interview with The Star, the Home
Minister revealed that he exercised his powers to ban the movie partly because the
timing of its release was not right. Why? Because it was a week apart from the celebration
of UMNO’s 60th anniversary.

This also explains why the Minister made the statement at one point that the movie had
to get approval from the UMNO Supreme Council, not the Cabinet. This of course is
not right. How can the UMNO Supreme Council decide on a matter that concerns the
Film Censorship Act? Even the Minister of Culture thought it was not appropriate. It
should be the government that decides, not the UMNO Supreme Council. I am sure you
know that too.

Interestingly enough, UMNO Youth had also been in on the act – one year earlier. The
organisation protested against the making of the film even before it was shot. I do not
know about you, but I find that shocking. Why has it come to pass that politicians are
interfering in the making of culture?

I have dwelt at length on this issue of the banning of “The Last Communist” because I
think it says a lot about the kind of society we have become. We are obviously insecure,
obviously paranoid, and, far worse, obviously confused. And yet we are supposed to be
embarking on an exciting journey towards developed nation status by the year 2020.

We have seen from this example the narrow agendas and petty fears of politicians and
journalists. If you bring in the examples of the films “Sepet” and “Gubra”, both written
and directed by Yasmin Ahmad, films that have been reviled for non-artistic reasons,
you will meet another set of people who have not realized that the world is bigger than
their coconut shell. I am talking about racists and religious extremists.

The all-important question, however, is this, do they represent the majority of
Malaysians? But then what do we mean when we say ‘Malaysians’? And that is when it
gets very complicated. Because I know and you know that there are Malaysians who
are considered more Malaysian than other Malaysians. And when it comes to the crunch,
the Malaysians who are considered more Malaysian tend to have more say. And even if
only a handful of them were to express unhappiness over an issue, chances are they
would be given attention disproportionate to their numbers. Right or not?

That explains the banning of “The Last Communist”. That also explains the closing
down of the KakiKino Film Club that was screening foreign art films at FINAS until a
member of the public complained that it was showing pornography. Actually, these
foreign art films sometimes contain scenes of nudity but that is as pornographic as the
nude women in classic Renaissance paintings. These paintings, by the way, are proudly
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exhibited in famous museums and art galleries throughout the world but you probably
know what our censors do with them when they appear in magazines. They take out
their marker pens and blot out the parts that get them wild either with moral indignation
or delight. I am not sure which. But they are vandals all the same.

Let me now tell you about “The Vagina Monologues” and its fate in Malaysia. “The
Vagina Monologues” is a critically acclaimed feminist play written by American
playwright Eve Ensler that speaks out on issues important to women, such as rape and
violence against them. In 2002, two theatre groups in KL collaborated on a performance
of it that ran for 5 shows. They managed to secure a permit for it from City Hall.
Encouraged by the success of the show, the producers decided to extend the run. But
this time, when they applied for a permit, did they get it? No. Why? Because when a
scholars’ association in Kedah read about the workshop in the newspapers, they filed a
complaint against it. An objection raised by people all the way from Kedah, who had
not even seen the play. Does that sound familiar? It seems to have become a Malaysian
habit to denounce something one has not seen, hasn’t it?

The Black American writer James Baldwin once wrote: “Ignorance, allied with power,
is the most ferocious enemy justice can have.” Replace the word ‘justice’ with ‘culture’
and that observation is just as apt. We Malaysians are truly in the grip of the tyranny of
a minority. This minority is dictating what we can see and do.

The movie “Sepet” presents the multicultural reality in our society by showing slices of
Malaysian life and centering on the love between a Chinese boy and a Malay girl, but in
Parliament no less, a Member of Parliament (MP) no less, with the titles “Datuk” and
“Dr” no less, said that the film did not reflect national identity. He criticized the movie
for its “rojak language” and “inappropriate scenes”, one of which is of a young man in
his underwear. Do we Malaysians not speak “rojak language” in our everyday life,
throwing in Bazaar Malay, English, Tamil, Mandarin, Cantonese, Iban and so on? And
don’t some of us sometimes go about in our underwear at home?

A more important question – what does that MP mean by “national identity”? Well, I
think you know the answer to that question.

I suppose the MP would also concur with the Malay press for denouncing “Sepet” also
because it has a scene in which the Malay girl meets the boy in a Chinese coffee shop
which has a stall selling pork rice. Isn’t it enough that the Malay girl does not eat the
pork rice? Is there a law that says she can’t step into such a coffee shop? And if she did,
“national identity” would be in serious jeopardy?

Really, what we already know from this is that there are people who do not want to
embrace pluralism, multiculturalism, and the idea of Bangsa Malaysia. Well, that is
fine. If that is how it is with them, they are free to adhere to their own beliefs. It gets to
be a problem, however, when they try to make their beliefs prevail over the activities of
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others who do not share these beliefs. That is a blatant infringement of human rights.
The repercussions of this have a great negative effect on the arts. Because the arts foster
what is positive and life-affirming and progressive and democratic.

And it is not only the arts that have been short-changed by this tyrannical minority. As
you know, we now cannot discuss Article 11 of the Federal Constitution. That piece of
writing on which our whole nation is founded. And the gag order comes from no less
than the Chief Executive Officer of Malaysia. Because, he says, such discussion can
cause tension in our society. OK, as authority-fearing Malaysians, we would not say
that such an order goes against the spirit of Article 10 of that same Constitution, the
Article 10 which guarantees freedom of expression. We would not say that. But then, if
we think hard about it, isn’t the government sending out confusing signals? We are all
Malaysians but the government does not seem to treat us equally. We are a democracy
and yet not so. We are mature people and yet we cannot participate in mature discussions.
Is it because one sector is not mature enough? Well, the government is then continuing
to pamper a spoilt child, a child who is given to ranting and raving, throwing tantrums,
threatening to erupt in violence. Should not the government lead them to the mature
path, teach them tolerance and rational understanding? We are in a globalised world.
We are going towards Vision 2020. At the very least, the government could tell them,
“Look. If you do not agree with this and that but most others do, just respect what the
majority wants. Respect the rule of law, the principles of the Constitution. Do not create
a fuss, do not act like samseng. If you resort to violence, we will have to take action
against you as stipulated by the law.”

It does not take a rocket scientist to see the simple logic in that. But perhaps a rocket
scientist would point out that if the government actually did that, it might not continue
to be the government. And that is the rub. Nobody wants to bell the cat. And yet this
minority that behaves in such an unreasonable and unruly way needs to be pulled up
before it gets totally unmanageable. It is already getting away with posting death threats
on the Internet against one of the organisers of the Article 11 forums. What happens if
at some time in the near future it gets away with murder?

I have been in the arts for 30 years and I am appalled that instead of improving, the
situation has got worse for artists. The restrictions are still there. Sixteen years ago, I
directed a play called “Madame Mao’s Memories” that was about Jiang Qing and not at
all about Communism, but it was not given a permit. That same paranoia is still here
today. In 2004, the play “Election Day” by Huzir Sulaiman was rejected by City Hall
because it contained the names of real people like Dr. Mahathir, Anwar Ibrahim, the
lawyer Sivarasa, etc. Even the mention of Guardian Pharmacy was not allowed. Why
that was so is anybody’s guess. Now, apart from these unfathomable restrictions, artists
also have to put up with the new insidious phenomenon of not offending the sensibilities
of the tyrannical minority, because all it takes is a complaint from them to shut down
our show.
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But why pick on the arts? It is not a danger to public safety or national security. A play
or a film is not going to cause the audience to run amok, start a revolution. The reach is
small, minuscule, compared to the exposure politicians get on national television. That
is the real theatre now. The big stage is the political stage, where an event can be
telecast live to millions of people and made larger than life. Reality is being theatricalised
by the politicians in power every day. They are the big-time actors; their PR consultants
are the mega stage managers. They know how to use the medium to theatrical effect.
The brandishing of a keris and its threatening implications are beamed to millions of
homes to ram a message through. If any censoring is required, it should be for something
as racially divisive as that. Instead, it was allowed to be a dramatic act on a big scale.
No theatre company could have that kind of luxury or be able to afford such coverage.
And yet puny theatre companies can have their productions closed down because some
member of the public makes a complaint. When huge numbers of the public complained
about that keris drama, they were told to be silent.

The Prime Minister says we are a nation with First Class infrastructure and Third World
mentality when referring to our poor maintenance of public facilities. Perhaps he should
extend it to mean the mindset of Malaysians who disrupt activities, including cultural
ones, because they feel that their beliefs are under threat.

It is the arts that are under threat. And there is precious little that artists can do to defend
their rights. Not while the government and the people give in to tyranny. Recently, we
celebrated our Independence Day, symbol of our freedom. But are we really free? Are
we free from fear, free from ignorance, free from prejudice?

I do not think I need to tell you the answer. You already know it.
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PANEL SESSION II: QUESTIONS AND ANSWERS

During the Question and Answer Session, several issues were raised and discussed.
They are as follows:

A participant opined that a culture of fear exists in Malaysian society and that artists
lack courage to resist oppression. Mr. Kee agreed that a culture of fear exists, but
disagreed that the artists’ community is cowed. He said artists have displayed great
courage, but unfortunately do not have the final say in decisions made.

Another participant commented on the confusion in the identity of Malaysians. Professor
Dato’ Shamsul explained that this confusion is not because of multi-racial and multi-
cultural diversity, but due to rapid changes in trends and use of language, including
slang.

Another issue raised was the lack of space for cultural expression. Mr. Engelhardt
acknowledged that there is a limitation of cultural space, saying this needs to be opened
up to a much greater degree. He quoted a Mexican anthropologist to support his view
that to protect one’s culture, one has to protect the cultural space which is the space of
expression.

To the question of who holds the intellectual property of indigenous culture, whether it
is the individual or the community, Mr. Engelhardt explained that intellectual property
refers to the right to have and express ideas and not the right to own things. He went on
to say that the UNESCO Convention on the Protection and Promotion of Diversity of
Cultural Expression 2005 specifically addresses the protection of collective and
communal property rights. It is up to the government to ratify this Convention and
modify national legislation to protect these rights, he added.
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CLOSING REMARKS

Dr. Chiam Heng Keng
Commissioner of SUHAKAM

Yang Berbahagia Tan Sri Abu Talib Othman, Chairman of the Human Rights Commission
of Malaysia,

Fellow Commissioners,

Tan Sri-Tan Sri, Puan Sri-Puan Sri,

Dato’-Dato’, Datin-Datin,

Ladies and Gentlemen,

Cultures are practices a community, race or nation believes are for the well-being of
the community, race or nation. Admittedly most of these practices benefit human
beings but some of them, when seen from the human rights’ perspectives are
discriminatory, cruel or even harmful. Furthermore, in a country where multi-culture
and differences in beliefs exist, freedom to exercise one’s cultural practices and
beliefs, and freedom to exercise this right while upholding this right of others are
human issues that frequently emerged.  Since Malaysia is a multi-cultural country, the
Human Rights Commission of Malaysia (SUHAKAM) felt that would be an
appropriate theme for the Malaysian Human Rights Day 2006.

This theme was selected before the recent numerous incidences pertaining to religion
and the Federal Constitution, cultural and religious practices. In view of the sensitivity
of religious and racial issues which can cause fragile nerves to blow up, irrationality
to dominate and racial harmony to be disturbed, we, the Organizing Committee,
questioned the wisdom of hosting discussions on “Human Rights and Religion” and
“Culture and Freedom of Expression” on Malaysian Human Rights Day 2006. After
deliberation, the Committee agreed that SUHAKAM should provide a forum for
healthy, rational and sensitive discussions on human rights issues that affect the
wellbeing of individuals as well as that of the nation, even though the issues can be
emotionally volatile subjects.

Yang Berbahagia Tan Sri Abu Talib, Chairman of SUHAKAM set the tone for
reasoned and sensitive discussions by reminding us that “in multi-racial, multi-cultural
and multi-religious society like Malaysia, it does not take much provocation to incite
inter community conflicts” and furthermore, rights come along with responsibilities.
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The Deputy Prime Minister, Y.A.B. Dato’ Seri Najib Tun Abdul Razak, in his keynote
address assures the Conference participants that the government has no problem granting
the right to culture as stated in the various human rights instruments. However, he
cautioned that in a multi-ethnic and multi-religious country, its citizens have to be sensitive
to the diversity in religious beliefs and uphold the sanctity of human life. We would like to
thank Y.A.B. Dato’ Seri Najib for his keynote address, in particular his assurance of the
right of citizens to culture and the government’s respect for the rights guaranteed in the
Federal Constitution. SUHAKAM would also like to record its grateful thanks to Y.B.
Datuk Seri Utama Dr. Rais Yatim, Minister of Culture, Arts and Heritage for kindly
consenting to represent the Deputy Prime Minister who was unable to officiate the
opening of the Conference.

The session on “Human Rights and Religion” was very educational, especially to the
non-Muslims. Professor Mohamad Hashim Kamali explained that underpinning Islamic
belief and practices is respect for human dignity, justice, equality and freedom. He
provided an overview of a selected number of the Shari’ah doctrines to demonstrate the
relevance of human rights and culture. Y.B. Datuk Zaid bin Ibrahim was passionate in
his plea for freedom of religion as provided in Article 11(1) of the Federal Constitution.
He opined that in any religion, there are bound to have deviants but they are a small
minority. Furthermore, religious belief is personal and should not be imposed upon
others because what happens if the situation was reversed as in the case of Myanmar
where Muslims are forced to convert to Buddhism. We would like to thank both speakers
for this very enlightening session.

For Panel II: “Culture and Freedom of Expression”, we had speakers from diverse
background,  Professor Dato Dr. Shamsul Amri Baharuddin, an academician, Dr. Richard
Engelhardt, the Regional Advisor of Culture in Asia and the Pacific and Mr. Kee Thuan
Chye, a playwright/actor.  Professor Dr. Shamsul spoke on Culture and Freedom of
Expression from an anthropological perspective. He believed that culture and freedom
are located in the past and present of the society. He differentiated between Independence
and Merdeka and opined that the confusion between independence and freedom has led
to confused perspective among us. Dr. Engelhardt used video clips to demonstrate the
cultural diversity in this religion. According to him, while there is a rise in minorities’
demand for their identities to be accommodated by wider society, there is also a rise of
the threat of cultural liberty being swept away by globalization. Mr. Kee brought life to
the afternoon session by his humour. He cited several incidents to demonstrate that
there is hardly freedom of expression for playwrights, actors and movie makers in
Malaysia. To these speakers, we say “thank you” for giving us a wide spectrum of the
meaning of culture and freedom of expression in culture.

SUHAKAM would also like to appreciate not only our distinguished speakers but also
our participants, especially those who had taken an active part in this Conference. As
in the past, comments and recommendations of the participants will also be included in
our report.
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As Chairperson of the Organizing Committee, I would like to thank the Organizing
Committee and everyone who has helped to make this Conference a success, in
particular, Tunku Nazihah Tunku Mohamed Rus who shared many of the dramas and
traumas that I went through in the course of organizing this Conference and Mr. K.
Simon, the Secretary of the Organizing Committee. My thanks also go the management
and staff of Hotel Renaissance for their cooperation.

Ladies and Gentlemen, allow me to end this Conference by reminding ourselves of our
entitlement to human rights, in particular the right to culture by citing Article 5 of the
1993 Vienna Declaration which states that:

All human rights are universal, indivisible and interdependent and interrelated.
The international community must treat human rights globally in a fair and
equal manner, on the same footing, and with the same emphasis. While the
significance of national and regional particularities and various historical, cultural
and religious backgrounds must be borne in mind, it is the duty of States,
regardless of their political, economic and cultural systems, to promote and
protect all human rights and fundamental freedom.1

However, while we are entitled to these rights as human beings, we have also
responsibilities that require us to uphold the rights of others. No rights can be unchecked
and unrestricted. With the responsibility of respecting the rights of others inculcated in
us, Malaysians will be able to exercise their cultural practices and religious beliefs
while, at the same, value the cultural and religious diversities in our nation. The Universal
Declaration of Human Rights recognizes the responsibility of balancing rights with
responsibilities in Article 29(2).2

Once again thank you for your participation and support.

1 http://www.unhchr.ch/huridocda/huridoca.nsf/(Symbol)/A.CONF.157.23.En/OpenDocument
2 In the exercise of his rights and freedoms, everyone shall be subject only to such limitations as are

determined by law solely for the purpose of securing due recognition and respect for the rights and
freedoms of others and of meeting the just requirements of morality, public order, and the general welfare
in a democratic society.
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SUHAKAM’S RECOMMENDATIONS & CONCLUSION

SUHAKAM’S RECOMMENDATIONS

SUHAKAM makes the following recommendations:

1. Role of the Ministry of Culture, Arts and Heritage

SUHAKAM urges the Ministry of Culture, Arts and Heritage to play a more active
and significant role in promoting diversity in cultural practices and respect for all
cultures, especially as Malaysia is a multi-racial and multi-religious nation, and to
utilize this respect to integrate the peoples. To play this role, it is suggested that the
Ministry, among others:

! Urges FINAS to update itself, to meet changing trends and challenges to promote
the local film and performing arts industry and to respect people’s right to
information and choice; and

! Preserves, promotes and develops further the cultures of the various indigenous
peoples in Malaysia, especially in Sabah and Sarawak, since these are richly
varied and fascinating. SUHAKAM recommends that serious and immediate
steps be taken to preserve, promote and develop the dances, songs, textiles,
and arts and crafts of these people. Setting up an indigenous culture museum
and including these cultures in the school curricula and textbooks are measures
that can be taken to achieve this objective. Folklore and its history that have
been handed down orally from one generation to another should be recorded.
Working with the Ministry of Higher Learning to establish departments or
even faculties of indigenous studies is another step to preserve, promote and
develop these cultures.

2. Freedom of Expression to Artists

The public should be given the freedom to determine what movies, plays and stage
shows are culturally appropriate for them. Hence, it is recommended that artists be
allowed to stage plays or make films as long as they do not incite racial and religious
tensions. There should be a standard procedure for obtaining permit, while the grounds
for approval should be clearly stated in writing to reduce the possibility of arbitrary
decisions being made. If the permit is not issued, the applicant should be given the
right to appeal. Artists should have the right to defend their work before a panel of
informed members.
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3. Minister Responsible for Religious Affairs

The Federal Constitution clearly states that Islam is the official state religion; at the
same time, it also guarantees the freedom of worship and accords Malaysians the
right to practise their religion. In spite of this constitutional guarantee, there are citizens
who perceive that they are deprived of this right. Thus, certain groups call for a more
open dialogue on matters pertaining to religion in the context of the Federal Constitution
and human rights. Since the proposal to form an Interfaith Commission is not favoured,
it is then recommended that a designated Minister be made responsible for matters
pertaining to religion and related matters that the people of various religious beliefs
cannot by themselves resolve them or problems which cannot be managed within
their own religious circle.

SUHAKAM is of the view that religion is a question of one’s belief and right, and it
should not be viewed as a legal issue.1

4. Freedom of Expression

SUHAKAM is deeply concerned about issues of freedom of expression. The
Commission acknowledges that everyone has the right to freedom of expression and
the freedom of assembly to express concerns in certain matters. However, the
Commission also upholds the view that the rights of individual must be balanced by
those of the community. Without the obligation for the community and individuals to
respect each other’s rights, and if the rights of the community as a whole are subverted,
then instability could result.

It is therefore recommended that discussion of any issue confronting society should
be allowed, so long as it is through peaceful and rational discourse. While citizens
should have the freedom of assembly, it is also recognized that the police, in the
wider public interest, are obliged to safeguard public order as enshrined in Article 29
(2) of the Universal Declaration of Human Rights.

5. Unfettered Power

Malaysia operates on a system of constitutional monarchy and parliamentary
democracy. It has adopted the doctrine of separation of powers between the executive,
judiciary and legislature. As the blending between the executive and legislature is a

1 Refer to Y. Bhg. Tan Sri Abu Talib Othman’s welcoming remarks.
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fundamental characteristic of the Malaysian system of parliamentary government,
each organ requires check and balance to ensure their powers are subject to law.

In a previous public lecture, Sultan Azlan Shah adverted to an aspect of human rights
when he referred to his observation as a judge in the Seri Lempah case:

Every legal power must have legal limits, otherwise there is dictatorship …
every discretion cannot be free from legal restraint: where it is wrongly
exercised it becomes the duty of the courts to interfere.

Hence, SUHAKAM is perturbed about certain laws which contain such provisions as:

Any decision of the Minister … shall be final and shall not be called in
question by any court on any ground whatsoever.

On grounds of human rights, it is only appropriate and just for the government to repeal
any provision of law which limits the right of a person to seek legal recourse. SUHAKAM
recommends that the Parliament sets up a committee to review all laws which purport
to oust the jurisdiction of the court and to make access to justice a reality.

6. Role of the Ministry of Education

The right to culture is enshrined in the Article 27 of the UDHR; this right can also be
found in Article 15 of the International Covenant on Economic, Social and Cultural
Rights. Article 30 of the Convention of the Rights of the Child emphasizes that children
of minorities and indigenous populations have the right to enjoy their culture, to profess
and to practise their language and religion.

As Malaysia is a multi-ethnic and multi-religious country, it is therefore essential to
nurture in children the respect for one another’s beliefs and practices and observance of
the rights of others when exercising their own rights. This is to ensure that they truly
manifest racial integration and national unity.

SUHAKAM recommends that the Ministry of Education:

! Develops a national plan for human rights education and in addition to strategies
for implementation, it should include monitoring, evaluation and review of
implementation; and

! Improves strategies for teachers to assist students to value cultural diversity and
appreciate the relevance of inter-cultural values in a multi-cultural society.
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7. Enhancing Prevention of Discrimination against Women

The ratification of CEDAW on July 5, 1995 and the signing of the Putrajaya Declaration
during the 2005 Non-Aligned Movement Ministerial Meeting on the Advancement of
Women show the government’s commitment to eliminating discrimination against
women and to negate the inferior status of women in traditional practices in society.
However there are still a number of practices that explicitly or implicitly discriminate
against women.

SUHAKAM views this matter with great concern and recommends that:

! A nationwide study be conducted to investigate whether women are fully protected,
particularly those in rural areas as stipulated in CEDAW; and

! Measures be taken and policies formulated to respond to the plight of women,
especially that of single mothers.

8. Incorporating Science and Technology into Cultures

Alongside with the tension and conflicts that can exist among the various cultures,
traditions and beliefs in Malaysia, agitation also frequently arises between traditional
and modern practices.

It is therefore recommended that the Ministry of Culture, Arts and Heritage and the
Ministry of Science, Technology and Innovation collaborate to inform citizens that
cultural values and modern ideas and their advancement, which include human rights,
are not mutually exclusive but are, in fact, related. This is because science and
technological advancement are vital to the nation’s development, as well as to its
economic growth, in order for citizens to enjoy human rights such as the right to
education, shelter, health care and development.

SUHAKAM’S CONCLUSION

Human rights are the birthright of every person. Non-discrimination is a fundamental
principle of human rights instruments. Thus depriving a person of human rights on
grounds of cultural distinction is considered discriminatory.

The fundamental rights of the freedom of thought, conscience and religion, and the
freedom to express one’s beliefs are the foundations of human culture. The ability of all
Malaysians to respect one another’s religious beliefs, religious practices and cultural
practices is the cornerstone of national unity, harmony and integration.
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MALAYSIAN HUMAN RIGHTS DAY 2006
THEME: “HUMAN RIGHTS AND CULTURE”

DATE: 9 SEPTEMBER 2006
VENUE: RENAISSANCE HOTEL, KUALA LUMPUR

PROGRAMME

0800 – 0900 REGISTRATION

0900 – 1000 WELCOMING REMARKS
Tan Sri Abu Talib Othman
Chairman, SUHAKAM

KEYNOTE ADDRESS ON HUMAN RIGHTS AND CULTURE
Presenter : Y.A.B. Dato’ Seri Najib Tun Abdul Razak

Deputy Prime Minister of Malaysia
(Read by Y.B. Datuk Seri Utama Dr. Rais Yatim,
Minister of Culture, Arts and Heritage)

1000 – 1030 REFRESHMENTS

1030 – 1300 PANEL SESSION I: HUMAN RIGHTS AND RELIGION

Paper : HUMAN RIGHTS AND ISLAM
Presenter : Professor Mohamad Hashim Kamali

Lecturer, Ahmad Ibrahim Kulliyyah of Laws
International Islamic University Malaysia

Paper : FREEDOM OF RELIGION AND THE
FEDERAL  CONSTITUTION

Presenter : Datuk Zaid bin Ibrahim
Member of Parliament

Chairperson    : Commissioner Dato’ Dr. Michael Yeoh Oon Kheng
SUHAKAM

1300 – 1430 LUNCH
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1430 – 1630 PANEL SESSION II: CULTURE AND FREEDOM
OF EXPRESSION

Paper : CULTURE AND FREEDOM OF
EXPRESSION: A MALAYSIAN
ANTHROPOLOGIST’S VIEW

Presenter : Professor Dato’ Dr. Shamsul Amri Baharuddin
Director,
Institute of Occidental Studies, Universiti
Kebangsaan Malaysia

Paper : CULTURAL LIBERTY AND FREEDOM OF
EXPRESSION: LESSONS FROM ASIAN
EXPERIENCE

Presenter : Mr. Richard A. Engelhardt
Regional Advisor of Culture in Asia and the Pacific
United Nations Educational, Scientific and Cultural
Organization (UNESCO)

Paper : FREEDOM OF EXPRESSION AND CULTURE
IN MALAYSIA: TELLING YOU WHAT YOU
ALREADY KNOW

Presenter : Mr. Kee Thuan Chye
Playwright/Actor

Chairperson : Commissioner Dr. Chiam Heng Keng
SUHAKAM

1630 – 1645 CLOSING REMARKS
Commissioner Dr. Chiam Heng Keng
Organizing Chairperson

1645 REFRESHMENTS
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The Chairperson of the Organizing Committee, Commissioner Dr. Chiam Heng Keng
(right) welcoming the arrival of Y.B. Datuk Seri Utama Dr. Rais Yatim, the Minister

of Culture, Arts and Heritage.

Y.B. Datuk Seri Utama Dr. Rais Yatim, the Minister of Culture, Arts and Heritage
(middle) with SUHAKAM’s Chairman, Tan Sri Abu Talib Othman (left) and

SUHAKAM’s Commissioner, Dr. Chiam Heng Keng (right).
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  Participants across society attending the Conference on Malaysian Human Rights
Day 2006.

Participants at the booth on publications of SUHAKAM.
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