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PRESS STATEMENT 
 

THE RIGHT TO FREEDOM OF EXPRESSION AND THE PRESUMPTION OF INNOCENCE 
UNTIL PROVEN GUILTY MUST BE PROTECTED AND RESPECTED  

 
The Human Rights Commission of Malaysia (the Commission) urges the Government to review, amend 

or even repeal the controversial section 114A introduced by the Evidence (Amendment) (No 2) Act 2012 

as it violates the human rights principles of freedom of expression as enshrined in Article 19 of both the 

Universal Declaration of Human Rights (UDHR) and the International Covenant on Civil and Political 

Rights (ICCPR).  The newly-introduced provision, which came into force on 31 July 2012, also goes 

against a fundamental principle of law that a person is considered innocent until proven guilty as 

provided for under Article 11(1) of the UDHR.  

 

While the presumption of fact under the Section 114A is rebuttable, a person against whom the 

presumption is applied may lack the time, resources and more importantly, technical expertise in 

relation to the Internet environment, to prove the contrary in order to rebut the presumption.  In 

contrast, the prosecution, in criminal cases, may be better equipped to prove the guilt of the accused, as 

they are authorised to compel any of the potential witness (i.e. administrators, network service provider 

and internet provider) to produce evidence, and has the technical expertise and resources to assist its 

investigation/prosecution.  Hence, while, arguably, section 114A does not shift the overall burden of 

proof, which in criminal cases, lies with the prosecution, and in a civil action, with the plaintiff, in 

practical terms, it may have the effect of reversing the burden to the accused or the defendant, the case 

may be, thus violating a fundamental principle of law.   

 

Equally important, section 114A may have the potential and negative effect of discouraging expression, 

dissemination and sharing of ideas, news and information which are the hallmarks of the Internet 

environment, thus limiting and impinging on the freedom of expression -- an essential attribute of a full-

functional democracy. It must also be emphasized that the right of expression should not be restricted 

by indirect methods or means, such as through government or private controls over newsprint, radio                                               



broadcasting frequencies, or equipment used in the dissemination of information, or by any other 

means tending to impede the communication and circulation of ideas and opinions. 

 

While acknowledging the need to address cybercrimes and to legitimately fight national security threats, 

any power or measure on the limitation of rights, must, according to the human rights norms, be subject 

to certain stringent conditions, as follows: 

i. That the limitation of rights of an individual must be imposed solely for the purpose of 

protecting a legitimate aim (i.e. national security, rights or reputation of others, public health 

or morals) that is prescribed by international human rights principles; 

ii. That the limitation of rights must be absolutely necessary for the protection of the legitimate 

aim; 

iii. That the limitation of rights must be proportional to the protection of the legitimate aim. It 

must be remembered, however, that, there are some rights and freedoms that cannot be 

limited and they include the freedom from torture or other cruel, inhuman or degrading 

treatment or punishment; and 

iv. That there must be adequate safeguards so as to avoid any abuse of powers. 

These conditions are important to strike a fair balance between public interests -- legitimate national 

security concerns, on the one hand, and fundamental freedoms of an individual, on the other. 

 

The Commission wishes to reiterate its stand that while it acknowledges that national security is 

paramount to ensure peace and stability, it is also of the view that section 114A of the Evidence Act 

must be reviewed or even repealed, thus protecting and respecting fundamental liberties and human 

rights to freedom of expression and the presumption of innocence until proven guilty.  The Commission 

looks forward to engaging with the Attorney General’s Chambers and other stakeholders in the review 

of the Act, as well as in the drafting of any new law to ensure that they are consistent with universally 

accepted human rights principles.   
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