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After 52 years, to everyone's relief, the ISA was finally repealed. How will the new Security 

Offences (Special Measures) Act and amendments to curb and nab security offences 

measure up to the basic human rights principles? 

ON Sunday afternoon, two days before the Security Offences (Special Measures) Bill was tabled in 

parliament, Attorney-General Tan Sri Gani Patail met with Suhakam for two hours to explain the new 

Bill. 

According to Suhakam, it was told only on Saturday night that the A-G wanted to meet them at 4pm 

the next day (Sunday). 

Chairman Tan Sri Hasmy Agam describes it as “more of a briefing than a consultation”. 

“The AG showed us the draft and highlighted the main points. But we didn't have enough time to 

read it and go through it because we were on our way to Kluang after that. 

“Still, (Suhakam vice-chairman) Datuk Dr Khaw (Lake Tee) managed to raise a few questions in that 

short time which the AG took constructively.” 

Hasmy asked the AG if the new act to replace the ISA was simply “old wine in a new bottle” but the 

AG said “no, it is new”. 

Like many NGOs in the country, Suhakam, which is Malaysia's human rights commission, has been 

pushing for the repeal or at least amendments to the ISA for years. 

The 52-year-old act has been condemned for misuse, detention without trial and violating basic 

human rights. 

In his Malaysia Day speech last year, Prime Minister Datuk Seri Najib Tun Razak had pledged to 

repeal the ISA, the Banishment Act and the Emergency Ordinance and also lift the three Emergency 

Proclamations in the country. 

There were sceptics, of course. 

Even Suhakam itself wasn't sure it would be done. 
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“We are quite surprised and gratified that the ISA has been repealed. When the PM announced it, 

we wanted it to be done expeditiously because we thought at that stage it was cakap aje (all talk) 

and would take years to implement. 

“But the PM was serious and expedited it. It takes guts to throw out the ISA,” says Hasmy. 

Last week, parliament voted to repeal the ISA and pass the Security Offences Bill in its place, along 

with amendments to the Penal Code, Criminal Procedure Code (CPC) and Evidence Act to address 

security issues. 

Under the new Security Offences law, police can detain a person for 24 hours for investigation. 

However, his next-of-kin should be notified immediately of his arrest; he can have access to a lawyer 

within 48 hours; after the first 24-hour period a police officer of the rank of superintendent or above 

can extend the detention period to up to 28 days after which the person must be charged or 

released; and during the period of detention he can go to court to file a writ of habeas 

corpus seeking his release. 

The law also states that a person cannot be charged for his political beliefs or activities. 

All this seems a far cry from the ISA which has been used against politicians, environmentalists, 

trade unionists, social activists, and religious extremists, among others. 

Under the ISA, the person is not charged in court and the police has the power to detain him for up 

to 60 days after which the Home Minister can sign a detention order for two years, and extend it after 

that. 

But even as the new Bill to replace the ISA was passed, there were already voices expressing 

concern and calling for amendments. 

They say the act is too vague, too general and open to abuse. 

Batu MP and former ISA detainee Tian Chua is not comfortable that activities, attempts to commit an 

activity, the printing and sale of documents and publication “detrimental to parliamentary democracy” 

are all spelt out as security offences under section 124 of the amended Penal Code. 

“This is quite dangerous. Parliamentary democracy is such a vague concept,” he says. 

“If someone imports or circulates material and books that argue that parliament is not necessary and 

that we should have a system ruled by intellectuals, ulamak or the politiburo they can be immediately 

classified as anti-parliamentary democracy and charged under the law and jailed for up to 15 years! 

This is serious. 



“It is a contradiction when the law states a person cannot be held for his political beliefs yet any 

action or attempt against parliamentary democracy is considered a breach of the security law.” 

Tian Chua asks if kids who want to form a revolutionary club to follow Marx, Lenin, Mao, or an 

Ayatollah (who are considered undemocratic) can be considered as carrying out an “activity 

detrimental to parliamentary democracy”, which is a security offence under section 124b of the 

amended Penal Code. 

But Suhakam's Dr Khaw says that when the AG briefed them, he did explain that the focus of 

“activity detrimental to parliamentary democracy” is on “violent and unconstitutional means” of 

overthrowing a government. 

“People would be worried about what an activity detrimental to parliamentary democracy' means. It 

can be anything. But I would say it's not just a threat to parliamentary democracy. It's what you want 

to do and how you want to do it,” she says. 

“All ingredients in the crime must be met. You can overthrow the Government if it's (action) not 

violent or unconstitutional. But who knows how the court is going to interpret it?” 

What Dr Khaw and Hasmy and a number of others would have liked is for the Security Offences Act 

to have “judicial oversight” during the detention period so that any extension of remand after the 

initial 24-hour period is authorised by the High Court and not a senior police officer. 

Concurring, human rights lawyer Edmund Bon also questions why the remand period under this new 

law is 28 days which is 14 days more than the common remand period. 

“The law is not perfect and has its deficiencies but we are not living in a perfect world. We will 

monitor the performance of the law and carry out our role as a watchdog and try to effect changes 

over time. 

“We accept being co-opted into the committee and can work from inside to ensure that human rights 

elements are respected,” says Hasmy. 

Speaking in parliament last week, the Prime Minister said one of the safeguards is the formation of a 

committee to look into and improve on the new law from time to time. Suhakam and the Bar Council 

would be in the committee. 

Another safeguard is a sunset clause on the 28-day remand period which allows this to be reviewed 

every five years. 

What also concerns Tian Chua about the new law is how wide and general it is and the harsh 

punishment. 



He notes that espionage in the new law is defined as “an activity to obtain sensitive information by 

ulterior or illegal means for the purpose that is prejudicial to the security or interest of Malaysia”. 

This, he adds, covers a whole range of essential services such as water, electricity, public health, 

banking and finance, fire, prison, postal, telecommunications, public transport, fuel and lubricants 

distribution. 

“In most countries, espionage means selling information to a foreign power but here it means 

stealing' information. 

“So if I expose some highway agreement, in the past it was an OSA (Official Secrets Act) offence but 

now I can also be charged for spying? 

“If an employee of Syabas discovers a massive fraud and because the Selangor (State government) 

is a stakeholder in Syabas, he secretly photocopies documents and sends them to the Selangor 

Mentri Besar because the Mentri Besar has a right to know, can he be charged for spying? 

“The NFC loan scandal involves banking and finance services: is getting hold of documents to 

expose this (considered) espionage? 

“You can argue that this is not prejudicial to the security of the country but you are not sure how the 

judge will interpret security' and the interest of Malaysia'. It is so vague. 

“People who have gone through ISA will shiver when they hear the words prejudicial to security' . 

“People have been detained in the past for being prejudicial to security' just because they have had 

secret meetings on how to organise demonstrations or because they were against the Asian Rare 

Earth plant in Bukit Merah. 

“It is at the liberty of the people in power to decide what is security,” says Tian Chua. 

The punishment for espionage is life imprisonment. So Tian Chua says people would play it safe and 

not take the risk of exposing wrongdoings. 

“The new law and amendments (of the Penal Code) really scare us,” he adds. 

Lawyer and Kota Belud MP Datuk Rahman Dahlan agrees that the definition of security offences is 

broad but justifies it on grounds that “terrorism comes in all forms and shapes”. 

“To make the definition too narrow or specific would be risky. The law may not be effective,” he 

adds. 

With the new clauses, which include judicial review and open trial, he believes abuses would be 

“greatly reduced”. 
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Lawyer, ex-ISA detainee and Wangsa Maju MP Wee Choo Keong is happy to see the last of the ISA 

. 

He also says that being a young and multi-racial country, it is good that national security has been 

well preserved all this while and “most things” nipped in the bud. 

“We have seen many countries with so-called freedom that have had bombings, like Spain, Bali, and 

London where innocent people were killed. But in Malaysia have we got this?” 

As for the new law, Wee supports it and thinks it a good law as a whole. However, there are two 

sections in particular that he is not happy about. 

One is that the identity of the witness cannot be known and the other is that an accused who is 

acquitted would not be released until all the appeals are exhausted. 

He says the moment the prosecution says it is going to appeal and file appeal papers, according to 

section 30 of the Act, the judge has no discretion and has to extend the detention. 

“I think the judge should be given the discretion to decide whether to further detain or not, based on 

the application. That is very important. 

“The moment you oust the court's jurisdiction on making a decision based on evidence presented 

before the judge, I think it will be unjust,” he says. 

Wee also strongly believes it is wrong that the identity of the witness cannot be known and he 

cannot be cross-examined. 

“We must know who provided the evidence against us so that we can rebut. 

“The judge will be the person to decide to accept or not to accept a witness' testimony but how can 

he make that decision when the witness cannot be cross-examined? 

“Because it means that the testimony has not been tested. It's only through cross-examination that 

you get the property of the evidence. 

“How can a judge evaluate based only on what the witness said? I don't think a judge can make an 

informed decision based on that,” argues Wee, who says he would ask for these two sections to be 

amended. 

Bon also finds it odd that the AG can withhold sensitive information about the accused from the 

defence, and questions why someone with a security offence has less rights than others. 

But Rahman argues that the law is “adequate for the time being”. 



“As it is, it is a major departure from the original spirit and provisions of the ISA. Remember, laws are 

not static, they are dynamic. 

“If one day Malaysians are more comfortable to take on more responsibility for the security of the 

nation and feel more confident for more freedom and liberty over national security concerns, then I 

am sure amendments to the Act will be done in the future,” he says. 

Still, Dr Khaw would have liked for the law to be done right the first time instead of passing it first and 

amending it later. 

“I call that surgery and re-surgery. Why do that?” she says, adding that she would have preferred 

more time to study and debate it. 

Dr Khaw, a former law professor, suggests that the AG should explain to the people what this new 

law and amendments to the Penal Code, CPC, Evidence Act are about, what they mean, their 

implications and how different they are from the ISA. 

“When they (the AG's chambers) draft the Bill, there are good intentions on their part. But sometimes 

in the drafting process, they come up with certain provisions that have not been thought through or 

that have other implications. 

“There's no harm in a more open consultation with people. Why can't we allow an exposure draft of 

the Bill for people to comment on? Then, the AG can get feedback and comments from the public 

and go back and review it. 

“He is at a liberty to disagree but after he's heard the public views. Why can't it be done that way?” 

 


