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LAUNCH OF SUHAKAM’S REPORT ON  

LEGAL PERSPECTIVES ON  

NATIVE CUSTOMARY LAND RIGHTS IN SARAWAK 

 

The Human Rights Commission of Malaysia (SUHAKAM) has today, 

launched its report entitled Legal Perspectives on Native Customary Land 

Rights in Sarawak.  

 

The report is based on an indepth research on the history and traditional 

customs of indigenous communities in Sarawak with regards to their claims 

to native land, as well as the modern laws of Malaysia and their effects 

toward the ability of the Sarawak indigenous communities to claim native 

titles based on those traditional customs. 

 

SUHAKAM undertook the research following numerous complaints received 

from various indigenous groups of Sarawak. Since the establishment of its 

office in Sarawak in year 2000, the office received a total of 287 complaints, 

out of which 158 complaints relate to native customary right to land. 

Subsequently, several researches by SUHAKAM on specific indigenous 

groups in Sarawak were carried out and revealed that there was a perception 

gap on what was perceived as NCR to land between indigenous communities 

and state agencies, together with private enterprises. More specifically, the 

communities contended that the natives and their customs and traditions 

have existed and were handed down from one generation to another since 

time immemorial. Modern laws, should therefore, take cognizance of these 
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traditions and customs. On the other hand, a presentation by the Sarawak 

State Attorney General’s Chambers to SUHAKAM dated 13 December 2001, 

said that while there are many native customs in Sarawak, they, however, 

must have the sanction of the Law for them to have effect as “customary 

laws”. Thus, in relation to land, the practice of native customs does not 

necessarily give rise to rights over land. It is only the practice of those 

customs which are part of the customary law of Sarawak, which can create 

rights to land as provided in Section 5(1) of the Sarawak Land Code 1958. 

 

One of SUHAKAM’s main concerns, as demonstrated in the report on ‘Legal 

Perspectives on Native Customary Land Rights in Sarawak’, pertains to the 

Sarawak Land Code 1958. The enactment of the Code and subsequent 

amendment to Section 5 (2) of the Code, undermines the historic customs of 

the natives in Sarawak despite being recognised by the previous 

governments of Sarawak. It weakens the ability of the indigenous 

communities of Sarawak to establish their right to land, whereby it imposes 

unreasonable burden to demonstrate ownership to native customary land in 

Sarawak. Besides this, the Land Code also provides the State with extensive 

power to utilise native land as well as extinguish native titles with only the 

direction by the Minister.  

 

This seemingly unlimited control of the government on native land creates 

risks of impoverishment amongst indigenous communities, as well loss or 

destruction of unique traits of their cultural, spiritual and community life, 

particularly for those who heavily depend on their land for sustenance, 

livelihood and way of life. 

 

SUHAKAM emphasises that the Common Law as well as international 

human rights law recognises the need for the special protection of the rights 

of indigenous communities, including native titles arising out of traditional 

laws and customs. Both laws also limit the power of governments to 

extinguish native titles by emphasising the fiduciary obligations owed to the 

indigenous people. Various practices under the Common Law and human 

rights law have been referred to by the Malaysian court. Thus, when the case 

of Adong and Sagong establishes international human rights as an 

influential body of law in the development of Malaysian common law on 
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aboriginal and native title, it indicates that our Courts recognize the non-

binding yet persuasive international human rights principles.  

In addition, Malaysia is among the 143 countries who voted in favour for the 

adoption of the Declaration on the Rights of Indigenous Peoples (DIRP). The 

Declaration calls for governments to protect the rights of indigenous peoples, 

including their right to land according to their traditional customs, as well 

as rights to preserve their economic, social and cultural identity. Their 

entitlement for special measures by the state to meet their special needs is 

also provided. Recourse for indigenous peoples following previous 

infringements by various actors, for instance dispossession of native land, is 

further outlined in the Declaration. 

 

In view of the current Sarawak Land Code 1958 and the risks it poses 

towards the indigenous peoples of Sarawak and the Government’s fiduciary 

obligation towards the indigenous peoples, SUHAKAM makes the following 

recommendations: 

 

(i) SUHAKAM strongly recommends that steps be taken by the 

Government to review the current Sarawak Land Code 1958 so as to 

ensure that provisions do not lead to the marginalisation or lead to 

the disadvantage of the indigenous peoples of Sarawak. The law must 

ensure that it serves to promote and continually protect the rights of 

the indigenous groups to their customary land.  

 

 To this effect, customary rights to land needs to be recognised as, and 

enshrined in the law, while the rights of natives to land by virtue of 

customary law must be consistent with those rights. 

 

(ii) The methods of native occupation that arise out of native customs 

and traditions should be recognised and is proof of ownership to land. 

These are not to be dictated by the Sarawak Land Code 1958 which 

imposes burden to establish ownership of lands via documentary 

evidence. 

 

(iii) It is a fiduciary obligation of the government officials to consult and 

obtain consent from the native communities prior to taking action 
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that may infringe their native title rights. Moreover, there is the need 

for the state government to ensure that the Constitutional protection 

on the native title rights is abided to and this right cannot be taken 

away except in accordance to the law and upon payment of just 

compensation. 

 

…END… 

 

“HUMAN RIGHTS FOR ALL” 
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