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BACKGROUND PAPER 
SUHAKAM’S NATIONAL INQUIRY INTO THE LAND RIGHTS OF INDIGENOUS 

PEOPLES IN MALAYSIA 
 
INTRODUCTION 
 
Since its establishment, the Human Rights Commission of Malaysia (SUHAKAM) has received various 
complaints and memorandums from the indigenous communities alleging various forms of human 
rights violations.1 In response to these, SUHAKAM conducted investigations into specific cases, carried 
out field studies, held dialogues with the relevant communities, roundtable discussions with the State 
Government and other relevant agencies as well as private enterprises indicated in these complaints. 
Based on the activities, special Reports such as the reports on Hak Orang Asal; Hak Masyarakat Asli 
Sarawak; The Penan Benalih Blockade Issue; Orang Asli: Rights, Problems, Solutions; Penan in Ulu 
Belaga: Right to Land and Socio-Economic Development; and Legal Perspectives on Native Customary 
Land Rights in Sarawak, were published and submitted to the relevant parties.  
 
Based on SUHAKAM’s various studies, it was found that a majority of these complaints relate to native 
customary right (NCR) to land, including allegations of encroachment and/or dispossession of native 
land; gazette of native land into forest or park reserves; and overlapping of community claims on native 
land. Literature review about the issues concerned also found that the alleged deprivation of right to 
native customary land occurs widely amongst the indigenous peoples in Malaysia.  
 
SUHAKAM is of the view that a problem of this magnitude could not be overcome by using piecemeal 
approaches or addressed on case by case basis. Instead, there is the need to tackle the root causes of 
issues comprehensively by taking cognizance of the experiences of IPs all over Malaysia and seen from 
human rights lens.  
 
As such, SUHAKAM has decided to hold a National Inquiry into the Land Rights of Indigenous Peoples in 
Malaysia.  
 
 

WHAT IS A NATIONAL INQUIRY? 
 
A national inquiry is a mechanism that can be used to look into systemic human rights issues with a view to 
solving it through efficient means. It can adopt a broad-based human rights approach, enabling examination 
of a large situation as opposed to an individual complaint, and has a dual focus, fulfilling both fact finding and 
educational roles. An effective national inquiry is one that is supported by the exercise of powers to 
subpoena witnesses and documents to its hearings, and produce a public report that contains 
recommendations to parliament and government alike. 
 

 
 
 

                                                            
1  Data on the relevant complaints received by SUHAKAM from 2002 until March 2011 is shown in Annexure 1.   
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Who are Indigenous Peoples? 
While there is no consensus on a universal definition of ‘Indigenous Peoples’ there were several 
attempts to develop a working definition such those done by the Cobo Report2, the International 
Labour Organisation3, the World Bank4 and the Asian Development Bank5. In these working definition, 
the common characteristics include historical continuity since before pre-colonial societies; self-
identification and distinct from dominant sectors of the society; determined to preserve their rights and 
identity; intricate relationship with land, territories and region; and presence of customary, social and 
political institutions. 
 
On the other hand, in Malaysia, the ‘Indigenous Peoples’ are identified by the Federal Constitution and 
relevant State laws, including the aborigines in Peninsula Malaysia and natives in Sabah and Sarawak. 
 
For Peninsular Malaysia, Article 160 of the Federal Constitution of Malaysia provides that ‘aborigine’ 
means an aborigine of the Malay Peninsula, while Section 2 of the Aboriginal Peoples Act 1954 specifies 
that "aboriginal racial group" means one of the three main aboriginal groups in West Malaysia divided 
racially into Negrito, Senoi and Proto-Malay.6 Each group further consists of several sub-ethnic groups 
as follows: 

                                                            
2  The Cobo Report’s working definition of Indigenous communities, peoples and nations are those which, having a historical continuity with 

pre-invasion and pre-colonial societies that developed on their territories, consider themselves distinct from other sectors of the societies 
now prevailing in those territories, or parts of them.   They form at present non-dominant sectors of society and are determined to 
preserve, develop and transmit to future generations their ancestral territories, and their ethnic identity, as the basis of their continued 
existence as peoples, in accordance with their own cultural patterns, social institutions and legal systems. On an individual basis, an 
indigenous person is one who belongs to these indigenous peoples through self-identification as indigenous (group consciousness) and is 
recognized and accepted by the group as one of its members (acceptance by the group).  This preserves for these communities the 
sovereign right and power to decide who belongs to them, without external interference.” (United Nations, 1986) 

3  Article 1 of ILO Convention 169 definition applies to both “tribal peoples” and “indigenous peoples”: 
(a) tribal peoples in independent countries whose social, cultural and economic conditions distinguish them from other sections of the 
national community, and whose status is regulated wholly or partially by their own customs or traditions or by special laws or regulations; 
(b) peoples in independent countries who are regarded as indigenous on account of their descent from the populations which inhabited the 
country, or a geographical region to which the country belongs, at the time of conquest or colonisation or the establishment of present state 
boundaries and who, irrespective of their legal status, retain some or all of their own social, economic, cultural and political institutions.” 

4  In the World Bank’s Operational Directive 4.20, the definition of IP should among others include the following functional criteria: 
(a) A close attachment to ancestral territories and to natural resources in these areas;  
(b) Self-identification and identification by others as members of a distinct cultural group; 
(c) Often, use of a language different from the national language; 
(d) Presence of customary social and political institutions; 
(e) Primarily subsistence-oriented production; and, 
(f) Vulnerability to being disadvantaged as social groups in the development process. 

5 The Asian Development Bank specifies the following as characteristics, either main or additional, in defining IP:  
(a) Descent from population groups present in a given area, most often before modern states or territories were created and before 

modern borders were defined; 
(b) Maintenance of cultural and social identities; and social, economic, cultural, and political institutions separate from mainstream or 

dominant societies and cultures. 
(c) Self-identification and identification by others as being part of a distinct indigenous cultural group, and the display of a desire to 

preserve that cultural identity; 
(d) A linguistic identity different from that of the dominant society; 
(e) Social, cultural, economic, and political traditions and institutions distinct from the dominant culture; 
(f) Economic systems oriented more toward traditional systems of production than mainstream systems; 
(g) Unique ties and attachments to traditional habitats and ancestral territories and natural resources in these habitats and territories.  

6  Section 3 on Definition of aborigine under the Aboriginal Peoples Act 1954 further states the following: 
(1)  In this Act an aborigine is - 

(a) any person whose male parent is or was, a member of an aboriginal ethnic group, who speaks an aboriginal language and habitually 
follows an aboriginal way of life and aboriginal customs and beliefs, and includes a descendant through males of such persons; 
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   Source: Jabatan Kemajuan Orang Asli website http://www.jakoa.gov.my/web/guest/39  
 
With respect to the natives of Sarawak, article 161A (7) of the Federal Constitution of Malaysia  and 
Section 3 of the Sarawak Interpretation Ordinance  (Cap. 1 1958 Ed.) states that the indigenous of 
Sarawak are the the Bukitans, Bisayahs, Dusuns, Sea Dayaks, Land Dayaks, Kadayans, Kalabits, Kayans, 
Kenyahs (including Sabups and Sipengs), Kajangs (including Sekapans, Kejamans, Lahanans, Punans, 
Tanjongs and Kanowits), Lugats, Lisums, Malays, Melanos, Muruts, Penans, Sians, Tagals,Tabuns and 
Ukits.7 
  
In relation to Sabah, Article 161A(6)(b) of the Federal Constitution of Malaysia provides that for a person 
to be considered as a native of Sabah, the following must be fulfilled: (a) a citizen of Malaysia (b); is the 
child or grandchild of a person of a race indigenous to Sabah; and (c) was born either in Sabah or to a 
father domiciled in Sabah at the time of the birth.8  

                                                                                                                                                                                                
(b) any person of any race adopted when an infant by aborigines who has been brought up as an aborigine, habitually speaks an 

aboriginal language, habitually follows an aboriginal way of life and aboriginal customs and beliefs and is a member of an aboriginal 
community; or 

(c) the child of any union between an aboriginal female and a male of another race, provided that the child habitually speaks an 
aboriginal language, habitually follows an aboriginal way of life and aboriginal customs and beliefs and remains a member of an 
aboriginal community. 

(2) Any aborigine who by reason of conversion to any religion or for any other reason ceases to adhere to aboriginal beliefs but who 
continues to follow an aboriginal way of life and aboriginal customs or speaks an aboriginal language shall not be deemed to have 
ceased to be an aborigine by reason only of practising that religion. 

(3)  Any question whether any person is or is not an aborigine shall be decided by the Minister. 
7  Additionally, Article 161A(6)(a) of the Federal Constitution of Malaysia states that in relation to Sarawak, ‘native’ means a person who is a 

citizen and either belongs to one of the races specified in Clause (7) as indigenous to the State or is of mixed blood deriving exclusively 
from those races. 

8  Further to the Federal Constitution, Section 2 of the Interpretation (Definition of Native) Ordinance (Sabah Cap.64) state the following: 
(1) Wherever the word “native”, used as a substantive, occurs in any written law in force at the commencement of this Ordinance, other 

than the Ordinances set out in the Schedule to this Ordinance, or in any written law coming into force after the commencement of this 
Ordinance, unless expressly otherwise enacted therein, it shall mean either –  
(a) any person both of whose parents are or were members of a people indigenous to Sabah; or  
(b) any person ordinarily resident in Sabah and being and living as a member of a native community, one at least of whose parents or 

ancestors is or was a native within the meaning of paragraph (a) hereof; or  
(c) any person who is ordinarily resident in Sabah, is a member of the Suluk, Kagayan, Simonol, Sibutu or Ubian people or of a people 

indigenous to the State of Sarawak or the State of Brunei, has lived as and been a member of a native community for a 
continuous period of three years preceding the date of his claim to be a native, has borne a good character throughout that period 
and whose stay in Sabah is not limited under any of the provisions of the Immigration Act, 1959/63 [Act 155.]:  
Provided that if one of such person's parents is or was a member of any such people and either lives or if deceased is buried or 
reputed to be buried in Sabah, then the qualifying period shall be reduced to two years; or  

Aboriginal People of Peninsular Malaysia

Senoi 
 
Sub-Ethnic Groups 
• Temiar 
• Semai 
• Semoq 
• Jahut 
• Mah Meri 
• Che Wong 

Proto-Malay 
 
Sub-Ethnic Groups 
• Temuan 
• Semelai 
• Jakun 
• Orang Kanaq 
• Orang Kuala 
• Orang Seletar 

Negrito 
 

Sub-Ethnic Groups 
• Kensio 
• Kintak 
• Lanoh 
• Jahai 
• Mendriq 
• Bateq 
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Accordingly and for the purpose of the NI, the definition of IPs based on the Federal Constitution of 
Malaysia and relevant state laws is adopted. 
 
Protection of NCR to land in Malaysia9 
In Malaysia, the Federal Constitution protects rights critical to maintaining the special relationship 
between native communities and their lands. This relationship underlies the spiritual, cultural, economic, 
and social existence of native communities. The right to property, livelihood, and equality before the 
law, safeguards for native interests, the fiduciary obligation of government officials and recognition of 
customs as law all play a role in the recognition and protection of native title.   
 
Native title arises out of native customs, and these customs, which define the content of native title, are 
part of the law of Malaysia and are protected under the Federal Constitution. Because they embody and 
protect the special relationship between natives and their land, the application of customs in 
recognising native title ensures the continuation of native communities. The implementation of customs 
is also consistent with the common law, which directs courts to define native title with reference to 
native customs.  
 
The Constitutional protection for equality before the law requires recognition of native customs on an 
equal basis with non-native property rights. The principle of equality also requires that, once recognized, 
native title must be afforded the same protections provided to non-native property interests. This 
means methods for registering and protecting native title must be implemented on a basis of equality 
with non-native property interests. In practical terms, this requires surveying lands, properly registering 
native title interests, and issuing documentary titles to natives and native communities once they have 
established NCR.  In sum, in terms of proprietary rights, equality between natives and non-natives will 
only be achieved when comparable protections under law and customs take their rightful place 
alongside the other sources of law in Malaysia. Anything short of full recognition for the relevant native 
law and customs would perpetuate the discrimination that has resulted in the erosion of their 
fundamental human rights. 
 
In addition to its role as a vehicle for implementing native customary land tenure, native title is a 
property right which is given constitutional protection. It is a right that cannot be taken except in 
accordance with law and upon payment of just compensation. Recognition and protection for native 

                                                                                                                                                                                                
(d) any person who is ordinarily resident in Sabah, is a member of a people indigenous to the Republic of Indonesia or the Sulu group 

of islands in the Philippine Archipelago or the States of Malaya or the Republic of Singapore, has lived as and been a member of 
a native community for a continuous period of five years immediately preceding the date of his claim to be a native, has borne a 
good character throughout that period and whose stay in Sabah is not limited under any of the provisions of the Immigration Act, 
1959/63 [Act 155.].  

(2)  In the definition of “native” set out in subsection (1) hereof-  
(a) “ancestor” means progenitor in the direct line other than a parent;  
(b) “native community” means any group or body of persons the majority of whom are natives within the meaning of paragraph (a) of 

subsection (1) and who live under the jurisdiction of a Local Authority established under the provisions of the Rural Government 
Ordinance* [Cap. 132.] or of a Native Chief or Headman appointed under the provisions of that Ordinance;  

(c) “parent” includes any person recognised as a parent under native law or custom.  
(3)  No claim by any person to be a native by virtue of the provisions of paragraphs (b), (c) and (d) of subsection (1) shall be recognised as 

valid unless supported by an appropriate declaration made by a Native Court under section 3.  
9  Ramy Bulan and Amy Locklear, Legal perspectives on Native Customary land Rights in Sarawak, Human Rights Commission of Malaysia 

(SUHAKAM), Kuala Lumpur, 2008. 
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title is also required as part of the constitutional right to livelihood, which guarantees native title based 
on the essential role of land in the economies and cultural identity of native communities. In 
determining adequate compensation for deprivation of native title, the role of land in the livelihood of 
native communities is a relevant factor. In addition, damages other than money compensation may be 
necessary in cases where the deprivation of property also constitutes a deprivation of livelihood.    
 
Underlying the protection of NCR is the fiduciary obligation of the Federal and State Government 
towards natives. To meet the fiduciary obligation, government officials must not take actions that are 
inconsistent with the interests of its beneficiary and may not delegate its discretionary power to a third 
party. Furthermore, the fiduciary obligation requires that government officials consult with and obtain 
the consent of native communities prior to taking action that may infringe on or extinguish their native 
title rights.  
 
Further, there is an emerging body of judicial authorities reaffirming recognition of and protections for 
native title arising out of traditional laws and customs. Native title protects the rights of natives in and 
to the land and thus, represents full beneficial ownership of land. Where that property interest is 
extinguished, the government must pay adequate compensation according to the requirements of 
Article 13 of the Federal Constitution.  
 
Native title represents a non-documentary title held by the community. Natives may only transfer the 
land subject to native title to other natives or the government. Because the land subject to native title is 
an essential component of community life, Article 5 of the Federal Constitution protects the interest as a 
right to livelihood. 
 
The Malaysian courts have in fact endorsed this in several judgments that essentially accorded native 
title to indigenous lands, territories and resources. These include the judgments in the cases of Adong 
Kuwau10, Nor Nyawai11, Sagong Tasi12, Rambilin13, Madeli Salleh14 and more recently, Andawan Ansapi15.  
These judgments attest that native title arises out of native customs and that these customs, which 
define the content of native title, are part of the law of Malaysia and are protected under the Federal 
Constitution. The implementation of customs is also consistent with common law, which directs the 
courts to define native title with reference to native customs.16   
 
Given the interplay between the common law, the legislative provisions, the Federal Constitution, the 
existence of indigenous customary practices and the native conception of property, a morally defensible 
concept of native customary rights must not only look to the common law and the statutory provisions, 
but must fully incorporate the native perspectives. Where the rights are provided by statute, any 
inadequacy must be compensated by reference to the constitutional provisions to give full recognition 

                                                            
10  Adong bin Kuwau & Ors v Kerajaan Negeri Johor & Anor, No. 24-828-1994 (High Court, Johor Bahru, November 21, 1996). 
11  Nor Anak Nyawai & Ors v Borneo Pulp Plantation Sdn. Bhd. & Ors, No. 22-28-99-I (High Court of Sabah and Sarawak, Kuching, 12 May 

2001). 
12  Sagong Tasi & Ors v Kerajaan Negeri Selangor & Ors, No. MTI-21-314-1996 (High Court of Malaya, Shah Alam, May 27, 2010). 
13  Rambilin binti Ambit v Assistant Collector for Land Revenue, Pitas, No. K 25-02-2002 (High Court of Sabah and Sarawak, Kota Kinabalu, 

September 28, 2010). 
14  Superintendent of Land & Surveys Miri Division & Anor v Madeli Salleh, No. 01-1-2006 (Q) (Federal Court, Putrajaya, October 8, 2007). 
15  Andawan Ansapi & 5 Ors v Piblic Prosecutor, No. K41-128-2010 (High Court of Sabah and Sarawak, Kota Kinabalu, March 5 2011) 
16  Ramy Bulan and Amy Locklear, Legal perspectives on Native Customary land Rights in Sarawak, Human Rights Commission of Malaysia 

(SUHAKAM), Kuala Lumpur, 2008. 
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of the customary rights to land. 
 

SUHAKAM’S COMPETENCE TO CONDUCT A NATIONAL INQUIRY 
 
SUHAKAM’s authority to conduct a National Inquiry lies in section 12(1) of the Act. Section 12(1) states: 
 

12. (1) The Commission may, on its own motion or on a complaint made by an aggrieved 
person or group of persons or a person acting on behalf of an aggrieved person or a 
group of persons, inquire into an allegation of the infringement of the human rights of 
such person or group of persons. 

 
It is clear, from section 12(1), that if SUHAKAM has information suggesting that an infringement of 
human rights has occurred in Malaysia, it may inquire on its own motion into the incident. 
 
However, SUHAKAM may not pursue cases which are of the subject in any court proceedings as 
provided in 12(2)(a) and section 12(3). 

 
Section 12(2) The Commission shall not inquire into any complaint relating to any allegation of the 
infringement of human rights which – 
(a) is the subject matter of any proceedings pending in any court, including any appeals; … 
 

Section 12(3) If the Commission inquires into an allegation under subsection 12(1) and during the 
pendency of such inquiry the allegation becomes the subject matter of any proceedings in any 
court, the Commission shall immediately cease to do the inquiry. 

 
The Commission’s powers relating to inquiries are prescribed by the Act which can be found in section 
14. 
 

Section 14 Powers relating to Inquiries 
14. (1) The Commission shall, for the purposes of an inquiry under this Act, have the power – 

(a) to procure and receive all such evidence, written or oral, and to examine all such persons as 
witnesses, as the Commission thinks necessary or desirable to procure or examine; 

(b) to require that the evidence, whether written or oral, of any witness be given on oath or 
affirmation, such oath or affirmation being that which could be required of the witness if he 
were giving evidence in a court of law, and to administer or cause to be administered by an 
officer authorized in that behalf by the Commission an oath or affirmation to every such 
witness; 

(c) to summon any person residing in Malaysia to attend any meeting of the Commission to give 
evidence or produce any document or other thing in his possession, and to examine him as a 
witness or require him to produce any document or other thing in his possession; 

(d) to admit notwithstanding any of the provisions of the Evidence Act 1950 [Act56], any 
evidence, whether written or oral, which may be inadmissible in civil or criminal 
proceedings; and  

(e) to admit or exclude the public from such inquiry or any part thereof. 
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The power to summon a witness under section 14(1)(c) of the Act includes the implied power to enforce 
the summons and imposes on the individual so summoned a duty to comply with the summons. This is 
by virtue of section 40 of the Interpretation Acts 1948 and 1967 (Act 388). Section 40 states : 
 

Section 40 Implied Powers 
(1) Where a written law confers a power on any person to do or enforce the doing of any act or 

thing, all such powers shall be understood to be also given as are reasonably necessary to 
enable the person to do or enforce the doing of the act or thing. 

(2) Without prejudice to the generality of subsection (1) – 
(b) where a power is conferred on any person to direct, order or require any act or thing to be 

done, there shall be deemed to be imposed on any person to whom a direction, order or 
requisition is given in pursuance of the power a duty to comply therewith. 

 
Section 40 of the Interpretation Acts 1948 and 1967 (Act 388) must be read together with Section 18(4) 
of the Human Rights Commission of Malaysia Act and sections 172, 174, 175, 178, 179, 181, 182, 186 and 187 
of the Penal Code [Act 574]. 
 

Section 18(4) of the Act states: 
Chapters IX and X of the Penal Code [Act 574] shall apply to members, officers and servants of the 
Commission as if references to “public servant” had been replaced with “member, officer or 
servant of the Commission”. 
 

The sections of the Penal Code mentioned above fall within Chapter X. Some examples of the offences 
are absconding to avoid service of summons or other proceedings from a public servant, non-
attendance in disobedience to an order from a public servant, omission to produce a document to a 
public servant by a person legally bound to produce such document, omission to give notice or 
information to a public servant, furnishing false information, and refusing to answer a public servant 
authorized to question. 
 
The effect of all the provisions mentioned above is that persons who refuse to comply with summonses 
from SUHAKAM or otherwise refuse to cooperate with an inquiry conducted by SUHAKAM, commit 
offences for which they can be prosecuted and punished. 
 
The Act also prescribes under section 15, the manner in which evidence is given before the Commission. 
 

Section 15 Evidence before the Commission 
15. (1) A person who gives evidence before the Commission shall, in respect of such evidence, be 

entitled to all the privileges to which a witness giving evidence before a court of law is 
entitled in respect of evidence given by him before such court. 

(2) No person shall, in respect of any evidence written or oral given by that person to or before 
the Commission, be liable to any action or proceeding, civil or criminal in any court except 
when the person is charged with giving or fabricating false evidence. 

 
The abovementioned sections are sufficient to enable the Commission to carry out its National Inquiry. 
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TERMS OF REFERENCE OF THE NATIONAL INQUIRY 
 
The Terms of Reference for the National Inquiry are as follows: 

 
i. To determine the constitutional, legal, administrative and political recognition of the Indigenous 

Peoples’ right to land and their effectiveness in protecting and promoting the Indigenous 
Peoples’ right to land.  

 
ii. To inquire into the land rights situation of the Indigenous Peoples and the impact of the 

recognition or non-recognition of the Indigenous Peoples’ right to land on their social, economic, 
cultural and political rights, taking into consideration relevant international and domestic laws. 

 
iii. To identify the constraints which impede the full enjoyment of the Indigenous Peoples’ right to 

land in accordance with their needs and requirements. 
 
iv. To create and promote more awareness, knowledge and understanding of the Indigenous 

Peoples’ right to land and their way of life. 
 

v. On the basis of the facts and determinations arising from the National Inquiry, to develop 
recommendations to the Federal and State Government relating but not limited to the following:- 

 
a. the review of domestic land laws and other related laws and policies, with a view to 

incorporating a human rights focus therein, addressing, in particular ,the problems faced by 
Indigenous Peoples in their land claims; and 

b. the formulation of strategies and a plan of action with the aim of protecting and promoting 
the Indigenous Peoples’ right to land as an indivisible and integral part of the protection and 
promotion of their other human rights. 
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METHODOLOGIES OF THE NATIONAL INQUIRY 
 
The National Inquiry is committed to a cooperative and responsive approach to developing solutions to 
land rights of Indigenous Peoples.  It will work with a range of stakeholders, including government 
agencies, non-governmental organisations (NGOs), indigenous communities and other interested groups 
and individuals, to identify and develop practical initiatives that will yield improvements to the status of 
land ownership of the Indigenous Peoples of Malaysia. 
 
Research 
The Commission appoints researchers from the Universiti Malaysia Sabah, Universiti Malaysia Sarawak 
and University of Malaya to undertake research on the land rights of Indigenous Peoples in Sabah, 
Sarawak and Peninsular Malaysia respectively. They are to assess issues, facts, laws, practices and 
procedures involving Indigenous Peoples’ land against international standards and laws. 

 
 Introduction 
The Commission held a several sessions in Sabah, Sarawak and Peninsular Malaysia to introduce the NI to 
government agencies, NGOs, indigenous communities, political bodies, academicians and the media. 

 
Consultation 
The Commission will hold several consultations in Sabah, Sarawak and Peninsular Malaysia with 
government agencies, NGOs, indigenous communities, private sectors and other interested parties. The 
consultation is a platform to gather appropriate information and input from relevant stakeholders on the 
recognition and issues of land rights of indigenous peoples.  

 
Public Submissions 
In addition to consultation, all stakeholders and interested parties are invited to send their written 
submissions to the Commission on issues stated in the Terms of Reference of the NI.  

 
Public Hearings 
Public hearings will be conducted to obtain further information and evidence (oral and documentary) 
from witnesses indentified during the consultation process. The attendance of these witnesses may be 
compelled through subpoena. The public hearings will be conducted in certain areas in the Sabah, 
Sarawak and Peninsular Malaysia. 
 
 Report  
The inquiry process would be recorded in a written report comprising the issues discovered during the NI, 
findings and recommendations of the NI on the land rights of Indigenous Peoples in Malaysia. 

 



 

  10

 ANNEXURE 1 
TABLE 1: COMPLAINTS RECEIVED BY SUHAKAM RELATING TO NATIVE LAND IN PENINSULA MALAYSIA 

     ISSUE 
YEAR RESETTLEMENT COMPENSATION OWNERSHIP ENCROACHMENT TOTAL 

2011 0 1 0 0 1
2010 0 0 4 5 9
2009 1 2 4 12 19
2008 0 0 0 3 3
2007 0 0 1 2 3
2006 0 1 1 2 4
2005 0 0 2 2 4
2004 0 1 0 0 1
2003 0 0 1 0 1
2002 0 0 0 0 0

JUMLAH 1 5 13 26 45
 
 

  TABLE 2: COMPLAINTS RECEIVED BY SUHAKAM RELATING TO NATIVE LAND IN SARAWAK  
          ISSUE

YEAR 
WATER 

CATCHMENT 
ENCROACHMENT COMPENSATION FOREST RESERVE RESETTLEMENT OWNERSHIP OVERLAPPING 

CLAIMS 
2002  5 6 1 1
2003  4 3 2 6
2004  9 4 5
2005 1 20 4 11
2006 1 11 6 3 5 4
2007 2 12 3 7
2008 1 17 3 9
2009 1 17 2 2 1 7 1
2010 1 15 6 4
2011  4 1 1

JUMLAH 7 114 38 8 1 55 6
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ANNEXURE 1 

 
 
     TABLE 3: COMPLAINTS RECEIVED BY SUHAKAM RELATING TO NATIVE LAND IN SABAH  

 
 
 

YEAR 
CATEGORY 

2002 2003 2004 2005 2006 2007 2008 2009 2010 JUMLAH 

Land Ordinance 5 11 58 216 95 84 79 67 42 657

Parks Enactment 0 0 1 1 1 1 0 4

Forest Enactment 1 0 4 16 5 8 9 8 5 56

Wildlife Enactment  0 0 1  1

Land Acquisition 
Ordinance  

2 2 9 18 10 3 7 6 5 62

Drainage and
Irrigation Ordinance 

0 0 1 0 0 0 0 0 2 3

SAFODA 0 0 1 12 0 3 4 3 2 25

LIGS 0 0 0 5 2 0 2 4 0 13

SFI 0 0 0 0 0 0 0 0 0 0

SLDB/LKTNS 0 0 0 2 0 1 0 0 3

JUMLAH 8 13 75 269 113 100 102 88 56 824
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ANNEXURE 2 
 

INTERNATIONAL CONCEPT OF INDIGENOUS PEOPLES AND  
NATIVE CUSTOMARY RIGHT TO LAND 

 
International Concept of Indigenous Peoples  
 
The concept of “Indigenous Peoples” is one that has initiated much debate. At times, the definition is 
broad where states raise the scope of the definition and try to cover as many groups of people.  
 
International law does not provide a clear-cut definition of the term “peoples” primarily because of the 
political and legal sensitivities involved.  The term “peoples” is often used to describe groups of 
individuals who enjoy certain features such as a common historical tradition, ethnic identity, cultural 
homogeneity, linguistic unity, religious or ideological affinity, territorial connection and a common 
economic life. 
 
In addition there must also be a will to be/a consciousness of being a people; and institutions to express 
the identity of the people. 
 
International Protection of NCR to Land  
 

• United Nations Declaration on the Rights of Indigenous Peoples 
The United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) is a comprehensive list of 
rights belonging to Indigenous Peoples. The Declaration contains 46 articles covering both individual 
and collective rights. Common themes in the articles include non-discrimination, land rights, indigenous 
customs, and state obligations to obtain the ‘free, prior and informed consent’ of the community prior 
to taking actions that threaten indigenous interests in traditional lands.   
 
The preambular paragraphs preceding the main body of the Declaration provide important background 
information regarding the need and purpose of the Declaration. After reiterating in multiple ways that 
discrimination in any manifestation, whether based on race, culture, national origin, ethnicity, or 
religion, is unequivocally prohibited, the Declaration explains that indigenous people ‘have suffered 
from historic injustices as a result of, inter alia, their colonization and dispossession of their lands, 
territories and resources’, a situation that has precluded them from exercising their right to 
development according to their own priorities. The preface to the Declaration also notes the ‘urgent 
need to respect and promote the inherent rights of indigenous peoples’, rights that emerge from their 
political, economic, social, and cultural traditions and philosophies, ‘especially their rights to their lands, 
territories and resources’. The need for indigenous control ‘over developments affecting them and their 
lands, territories and resources’ to maintain ‘their institutions, cultures and traditions’ is also recognized. 
 
Article 2 states that indigenous peoples are equal to others and have the right to be free from 
discrimination in the exercise of their human rights. Article 5 provides that ‘[i]ndigenous peoples have 
the right to maintain and strengthen their distinct political, legal, economic, social and cultural 
institutions.’ Article 7(1) protects the right to life. Article 10 prohibits the forced removal of indigenous 
peoples from their lands and requires that governments obtain ‘free, prior and informed consent of the 
indigenous peoples’ prior to relocation. Relocation must also be based on an agreement providing for 
‘just and fair compensation’ and if possible, providing the option for return. Article 11 protects the right 
to practice and revitalize cultural traditions and customs. This includes the right to protect 
archaeological and historical sites. States must provide redress where indigenous cultural, intellectual, 
religious or spiritual property is taken without free, prior and informed consent.  
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Article 12 states the right of indigenous peoples to practice their traditions and customs. Article 20(1) 
protects the right to maintain and develop indigenous political, economic, and social institutions. Article 
21 protects the right of indigenous people to improved economic and social conditions and requires 
states to take measures to ensure such improvement.  Article 34 protects the right to promote, develop 
and maintain distinctive customs and traditions in accordance with human rights standards. 
 
Article 14(1) UN DRIP “IP have the right to establish and control their educational system and institution 
providing education in their own languages, in a manner appropriate to their cultural methods of 
teaching an learning”. It is submitted that in indigenous education the land is the school. IP uses the 
land to pass their traditional knowledge, culture and language to their children. Denial of land rights for 
the IP will also deny them of their indigenous education. 
 
Article 18 guarantees the right of indigenous peoples to participate in decisions that may affect their 
rights. Article 19 requires states to consult and cooperate with indigenous peoples before adopting 
legislation that may affect their interests. 
 
Article 25 notes the right of indigenous peoples ‘to maintain and strengthen their distinctive spiritual 
relationship with their traditionally owned or otherwise occupied and used lands’. Article 26(1) secures 
the right of indigenous peoples to the lands and resources they have traditionally owned, occupied, 
used, or acquired. Article 26(3) requires that states provide ‘legal recognition and protection’ for 
indigenous lands and that ‘[s]uch recognition shall be conducted with due respect to the customs, 
traditions and land tenure systems of’ indigenous peoples.  Article 27 requires states, in cooperation 
with indigenous peoples, to establish and implement ‘a fair, independent, open and transparent 
process’ to recognize and adjudicate indigenous rights to lands and resources traditionally owned, 
occupied, or used. This process must provide ‘due recognition to indigenous peoples’ laws, traditions, 
customs and land tenure systems’.   
 
Article 28(1) secures the right to remedies in the event of the confiscation, occupation, use, or damage 
to the traditional lands of indigenous people without their free, prior and informed consent. The 
available remedies include restitution, but if not available, just, fair and equitable compensation must be 
paid. Article 28(2) requires that compensation shall be in the form of lands equal in quality, size, and 
legal status or of monetary compensation.  
 
Article 32(2) requires states to consult and cooperate in good faith with indigenous people and obtain 
their free and informed consent before approving projects affecting indigenous lands, ‘particularly in 
connection with the development, utilization or exploitation of mineral, water or other resources.’ 
Article 40 ensures the right to prompt resolution of conflicts with states or others and effective 
remedies for infringements on individual or collective indigenous rights. These decisions must provide 
‘due consideration to the customs, traditions, rules and legal systems of the indigenous peoples 
concerned’. 
 
Article 38 requires states to consult and cooperate with indigenous peoples in adopting appropriate 
measures to achieve the goals of the Declaration. 
 
Regardless of its legal status, it is clear that the Declaration contributes to and reinforces the process 
out of which customary international law on indigenous rights has developed.  
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• International Covenant on Civil and Political Rights (ICCPR) 
The ICCPR is the foundational international human rights instrument elaborating on the civil rights 
protected under the UN Universal Declaration on Human Rights. The multilateral treaty, which entered 
into force on 23 March 1976, has been signed or ratified by 152 states.17    
 
Article 27 of the ICCPR prohibits state parties from denying persons belonging to minority groups, their 
rights, ‘in community with the other members of their group, to enjoy their own culture, to profess and 
practise their own religion, or to use their own language.’18  Article 27 rights are distinct from the right to 
self-determination under art 1(1) of the ICCPR and supplement the other rights under the ICCPR.19  While 
art 27 rights do ‘not prejudice the sovereignty and territorial integrity of a State party’, they may, 
nonetheless, be ‘closely associated with territory and use of its resources.  This may be particularly true 
of members of indigenous communities constituting a minority.’20   
 
Positive actions (e.g. enactment of legislation) may be necessary to protect article 27 rights.21  
Furthermore, although article 27 rights belong to individuals, their protection may depend upon the 
minority group’s ability to maintain their culture, language, and religion.22  Consequently, states may be 
required to take positive measures to protect both minority groups and their members’ rights to 
culture, language, and religion.23   
 
Culture, according to the UN Human Rights Committee (‘Committee’), is expressed in a variety of ways, 
‘including a particular way of life associated with the use of land resources, especially in the case of 
indigenous peoples.’24  As a result, positive measures authorizing, for example, the right to practice 
traditional activities, such as hunting and fishing, and ‘the right to live in reserves protected by law’ may 
be required.25  A state’s positive measures must ‘ensure the effective participation of members of 
minority communities in decisions which affect them.’26  The aim of protecting article 27 rights is to 
ensure ‘the survival and continued development of the cultural, religious and social identity of the 
minorities concerned, thus enriching the fabric of society as a whole.’27 
 
• International Covenant on Economic, Social and Cultural Rights (ICESCR) 
Article 11 (1) of ICESCR talks about the right to adequate housing, which, the Committee on Economic, 
Social and Cultural Rights in its general comments28 expand the meaning to include forced evictions. It 
further states that IPs are often discriminated with regards evictions and urged states to ensure that 
such activities do not take place29.   
 
 
 
 

                                                            
17  Office of the United Nations High Commissioner for Human Rights, ‘Status of Ratifications of the Principal International Human Rights 

Treaties’ (2004) <http.unhchr.ch/pdf/report.pdf> at 1 February 2008. 
18  ICCPR art 27. 
19  United Nations Human Rights Committee, General Comment No. 23: The rights of minorities (Art. 27) (1994) 1, 3.1, 

CCPR/C/21/Rev.1/Add.5 (‘HRC, General Comment No. 23’). 
20  HRC, General Comment No. 23. 
21  Ibid . 
22  Ibid  
23  Ibid. 
24  Ibid  
25  Ibid  
26  Ibid  
27  Ibid  
28  ICESCR, General Comment 7 
29  Ibid 
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• ILO Convention No. 169 
Like the Declaration and the Committee’s interpretation of article 27 of the ICCPR, ILO Convention No. 
169 contains protections for indigenous customs and land rights and requirements for indigenous 
participation in decisions affecting those rights.30  
 
Article 4 of ILO Convention No. 169 requires states to adopt measures to secure indigenous peoples’ 
property, institutions, and cultures, consistent with the desires of the community concerned. Article 5 
requires that indigenous social, cultural, religious and spiritual values and practices be recognised, 
protected, and respected in applying the Convention.  
 
Article 8(1) requires state parties to have ‘due regard’ for indigenous customs and customary laws in 
applying national laws and regulations. Article 8(2) secures the right of indigenous peoples to their 
customs and institutions. Article 9 requires state parties to respect traditional indigenous procedures 
for addressing criminal offences. 
 
Article 23(1) requires state parties to recognise the importance of community-based, subsistence 
economies and traditional activities, such as hunting, fishing, trapping and gathering, in maintaining 
indigenous culture and economic self-sufficiency and development. State parties must ‘ensure that 
these activities are strengthened and promoted.’ 
 
Article 6(1)(a) requires state parties to consult with indigenous peoples on legislation or administrative 
measures that may affect their interests. Consultations with indigenous peoples must be in good faith, 
in appropriate form, and with the goal of reaching agreement or consent to proposed measures.31 
 
Article 13(1) requires state parties to respect the ‘special importance for the cultures and spiritual values 
of the peoples concerned of their relationship with the land or territories . . . which they occupy or 
otherwise use, and in particular, the collective aspects of this relationship.’ Article 14(1) requires states 
to recognize indigenous peoples’ ‘rights of ownership and possession’ over their traditional lands and, 
with respect to lands not exclusively occupied, to safeguard rights to use and access those lands. In this 
regard, ‘[p]articular attention shall be paid to the situation of nomadic peoples and shifting 
cultivators’.32 Article 14(2) requires governments to identify the lands traditionally occupied by 
indigenous peoples and to protect rights of ownership and possession.   
 
Art 15(1) requires safeguards for indigenous peoples’ rights to use, manage, and conserve natural 
resources associated with their lands and to participate in decisions affecting use and management of 
the resources. Where states retain rights in lands of indigenous peoples (e.g. ownership of minerals or 
rights to resources), before a state can develop or permit others to develop resources pursuant to 
those rights, the state must consult with indigenous peoples to determine the extent that the state’s 
activity may prejudice indigenous interests.33  Where possible, indigenous people should participate in 
benefits of such development and be paid compensation for any damages they sustain as a result of the 
development.34 
 
Article 16 addresses the relocation of indigenous peoples from their lands. States may remove 
indigenous peoples from their lands only ‘as an exceptional measure’, in which case the consent of the 
people concerned is required. If possible, the option to return to the lands from which indigenous 

                                                            
30  Convention (No. 169) Concerning Indigenous and Tribal Peoples in Independent Countries, adopted 27 June 1989 (entered into force 5 

September 1991), International Labour Organization, ILOLEX Database of International Labour Standards <http://www.ilo.org/ilolex/cgi-
lex/convde.pl?C169 > at 1 February 2007.  

31  ILO Convention No. 169, art 6(2). 
32  ILO Convention No. 169, art 14(1). 
33  ILO Convention No. 169, art 15(2). 
34  ILO Convention No. 169, art 15(2). 
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peoples are removed should be available. If return is impossible, the state should provide substitute 
lands of a quality and legal status equal to those from which the indigenous people are removed. 
Compensation should be provided for loss or injury incurred as a result of relocation. 
 
Article 18 requires that penalties punish trespass or unauthorized use of indigenous lands and that 
states take action ‘to prevent such offences.’ 
 

• Convention on the Right of the Child (CRC) 
Article 30 of the CRC provides for indigenous children to learn and practice their own culture. Although 
nothing specific is available on land rights, Article 30 shows the important aspect of indigenous culture, 
which is tied to land. Denial of land rights for the Indigenous peoples will directly affect their right to 
practice and transmit their culture, thus denying indigenous children of this experience and 
subsequently violating Article 30 of the CRC.  
 
• Convention on Biological Diversity  
The Convention on Biological Diversity which was ratified by Malaysia in 1994, also endorsed the 
Programme of Work on Protected Areas35, which among requires that “…the establishment, 
management and monitoring of Protected Areass should take place with the full and effective 
participation of, and full respect for the rights of, indigenous and local communities ...”(para 22). 

                                                            
35  http://www.cbd.int/programmes/pa/pow-goals-alone.pdf 


