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The Annual Report of the National Human Rights Commission of Malaysia is submitted to 
the Parliament each year in compliance with Section 21 of the Human Rights Commission 
of Malaysia Act 1999 (Act 597). This is the 12th Annual Report and the third by the current 
Commission. It is a record of the Commission’s programmes and activities in fulfilment of its 
statutory mandate relating to the promotion and protection of human rights. 

The Commission was pleased with a number of positive developments on the human rights front 
over the year under review. It welcomed the annulment of the remaining three Proclamations of 
Emergency, and repeal of restrictive laws – the Internal Security Act 1960 (ISA), the Banishment 
Act 1959 and the Restricted Residence Act 1933 – as many of their provisions had violated 
international human rights principles and norms, including those of the Universal Declaration 
of Human Rights (UDHR). In looking forward to concrete steps to be taken in that direction, the 
Commission was disheartened when, shortly after the historic announcement on the repeal of 
the ISA, 13 suspected militants were detained under the Act. In the Commission’s view, this was 
a retrogressive step and one that was inconsistent with the spirit behind the decision to abolish 
the ISA. Indeed, that action elicited negative comments from both within and outside the country 
which urged the Government to accelerate the process of removing the ISA and other existing 
restrictive laws.  

The Commission is fully cognizant of the need for maintenance of public order and national 
security but, in undertaking this law and order function, every effort should be made to comply 
with international standards and norms. Consistent with its principles and position on this 
issue, the Commission called for the release of all those who are still detained under preventive 
detention laws, or for them to be charged under other laws and brought to trial as part of due 
process.

CHAIRMAN’S MESSAGE

TAN SRI HASMY AGAM
Chairman
The Human Rights Commission of Malaysia
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Freedom of expression and the right to information are among the fundamental freedoms 
– and essential prerequisites of a free and democratic society - that Member-States of the 
United Nations are obliged to uphold.  In this regard, the Commission was encouraged by the 
Government’s review of media censorship policies and amendment of the annual licensing 
requirement for the print media. It is hoped that these changes will not be merely cosmetic 
in nature, but will address the central issue of restrictions on freedom of expression. The 
Commission was also pleased to take note of the relaxation of restrictions on freedom of 
expression and student activism on campus, thereby bringing in greater democratic space for 
young people. This moves the situation in Malaysia forward, to keep abreast of international 
practice.

Closely related to this is freedom of assembly, which is enshrined in the Federal Constitution and 
the UDHR. Unfortunately, this right has not flourished in the country. Many laws are security-
oriented, given the Government’s preoccupation with issues of peace and national security 
since Independence; this has become a major bone of contention between the authorities and 
members of the public who wish to more freely exercise this right. In spite of the repeal of 
specific sections of the Police Act and passage of legislation that dispensed with the need for a 
police permit for peaceful public assemblies, there are concerns that the discretionary powers 
given to the police and other limitations in the new law will inhibit, rather than facilitate, the 
holding of peaceful assemblies. It is hoped that the new law can be refined to make it fully 
compliant with international human rights standards and that, in the interim, the authorities 
will facilitate rather than hamper the exercise of this universal right. The people, on their part, 
should conduct themselves responsibly in exercising this right.

Arising out of this is the somewhat negative public perception of the role of the police in dealing 
with peaceful assemblies. While the pivotal role of the police in the maintenance of public order 
and security is beyond dispute and is generally appreciated by the people, some of its standard 
approaches and procedures in carrying out its law and order function have raised questions. 
The Commission is of the view that this issue of perception of the police needs to be addressed 
in order to instil public confidence in the police as a professional force and for it to emulate best 
practices in the world.

One of the most fundamental rights accorded to a human being is the right to practise religion 
freely. While this right is guaranteed in the Federal Constitution and has generally been upheld, 
there have been, unfortunately, a few occasions when it has been interfered with; this does not 
reflect well on Malaysia which prides itself as being a tolerant multi-cultural and multi-religious 
nation. The matter is of some concern to the Commission which has and will continue to play 
an intervening or mediatory role, whenever necessary, so as to ensure this fundamental right 
continues to be observed.

Ever since its inception, the Commission has taken a special interest in the rights of vulnerable 
groups, including women, children, persons with disabilities and Indigenous Peoples. In further 
promoting and protecting their rights, the Commission will continue to urge the Government’s 
full compliance with principles and norms in international conventions or instruments to which 
the country is party. The Commission will actively pursue its monitoring/inquiring, promotional 
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and advisory functions so as to ensure these vulnerable groups are not left on the periphery of 
society. Indeed, as regards the rights of Indigenous Peoples, the Commission is in the process of 
completing its National Inquiry report for release in 2013, in which it will make a set of proposals 
and recommendations to resolve the issue of their land rights. 

An issue that has attracted negative publicity for the country relates to the trafficking of persons. 
The Commission recognises the complexity of the twin problems of illegal migrant labour and 
human trafficking which involve a wide range of stakeholders and actors. It appreciates the 
Government’s efforts to address the problem through legislative measures, and the development 
of a national strategic plan and protection for trafficked victims. It hopes that additional efforts 
will be made to deal more effectively with the pernicious crime of human trafficking and 
exploitation, and to ensure that the human rights of the unfortunate victims are not violated.  

Another issue on which the Commission is hopeful of some progress relates to the right to life 
and the quest to remove the death penalty in Malaysia. This is a difficult and complex issue on 
account of the apparent public support for, or acceptance of, capital punishment arising from an 
increase in publicity about violent crimes. The Commission is encouraged by the Government’s 
intention to seriously look into the matter, beginning with a review of the mandatory death 
sentence for drug trafficking. It is hoped that a review, followed by abolition of this penalty for 
drug trafficking, will give the court the discretionary power to mete out the appropriate form of 
punishment and lead to the eventuality of Malaysia joining the majority of UN Member-States 
that have abolished the death penalty.

The nexus between business and human rights is coming into sharper focus today, as business 
practices can have a negative impact on the rights of both employees and consumers. The 
Commission is beginning to engage with the corporate sector, with a view to sensitising them to 
related issues and to their role as concerned employers within the framework of conventional 
Corporate Social Responsibility (CSR) and beyond. This is going to be a particularly important 
area for Malaysia as it becomes a full-fledged developed country in which the business sector 
will assume a more dominant role. It is hoped that CSR will grow from a programme based on 
charity to one based on rights. 

International Commitments

It is regrettable that after so many years Malaysia still has not acceded to the six remaining core 
human rights instruments. It has only ratified the Convention on the Elimination of All Forms 
of Discrimination Against Women, Convention on the Rights of the Child and Convention on 
the Rights of Persons with Disabilities – although a few reservations remain. This has placed 
Malaysia in the group of countries with the lowest tally, in that they have only ratified or acceded 
to a maximum of three core international instruments. The Government initially had good and 
valid reasons for its inability to complete the accession process, saying that more time was 
needed for changes to national laws, rules and regulations or to promulgate new ones. However, 
the process has taken so long – in some cases, over four decades – that the Government has 
lost the plausibility of its reasons. It is imperative for the Government to accelerate the process 
of accession in tandem with moves toward developed status for the nation. Otherwise, as and 
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when Malaysia attains that coveted status, it will still not be able to claim a legitimate place in 
the ranks of fully developed nations that have already acceded to these core instruments. There 
needs to be the necessary political will and the determination to forge ahead; Malaysia must 
keep abreast of the times in an increasingly globalised and borderless world, or stagnate in the 
backwaters of a bygone era.

It is in Malaysia’s efforts to become a fully human rights compliant nation that a National 
Human Rights Action Plan (NHRAP) plays a significant role. The Commission is gratified that the 
Government has endorsed this objective and has committed to formulating a NHRAP; indeed, of 
late, it has taken a number of preliminary but essential steps in that direction. The Commission 
places high priority on the success of the NHRAP and looks forward to working closely with the 
Government’s focal agency in ensuring that the process of developing the NHRAP will be done 
expeditiously and in a transparent and consultative manner involving all stakeholders, and that 
the Plan itself will be an ambitious yet realistic one. 

From October to November 2013, Malaysia will undergo its second Universal Periodic Review 
(UPR), during which its human rights commitments made in 2009 will be evaluated. As the 
UPR process is the most important and transparent evaluation exercise by the international 
community on the human rights record of a UN Member-State, it is imperative that national 
preparations are meticulous. The Commission hopes that the Government will be more open and 
receptive to the views of civil society, and will enhance its engagement with various stakeholders 
through more regular dialogues and the sharing of expertise in the UPR follow-up process, as 
well as in the preparation for the next UPR cycle for Malaysia. It certainly looks forward to the 
Government submitting an upbeat and positive report on the fulfilment of its human rights 
commitments, which would reflect well on the country’s position as a current member of the UN 
Human Rights Council (HRC). The Commission, which had presented an interim report to the 
HRC in September 2011 on the implementation of UPR recommendations, has already begun 
the consultations process with stakeholders in preparation for its independent UPR report for 
the next cycle.

While positive developments have been recorded on the human rights situation in the country, 
there remains uncertainty as to their future development and the speed with which they will be 
pursued and sustained. Certainly, there is a lot of room for improvement, not the least of which 
is the need for accession to the remaining core human rights instruments. The Commission 
will continue to engage with the Government and other stakeholders so as to ensure steady 
progression toward the attainment of higher human rights standards in the years ahead. 

Engaging Stakeholders

The Commission is encouraged by the fact that there is now a better appreciation of its work 
and mandate. Unfortunately, there are those who continue to view the Commission as a non-
governmental organisation that is persistently critical of the Government, while others believe 
that it is an an appendage of the Government. It should be reiterated that the Commission was 
set up to play a complementary role to the Government. However, in undertaking its statutory 
role, the Commission is compelled from time to time to speak out on issues or developments 
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that, in its view, are violations of human rights or which seriously impede the promotion of 
human rights. As a national human rights institution established as enjoined by the UN, it is 
expected to act in an objective, balanced and professional manner – expressing criticism or 
commendation as and when appropriate – and to serve as a bridge between the Government 
and members of civil society, in the interests of promoting and protecting human rights with the 
support and cooperation of all stakeholders.

There remains criticism in some quarters that the Commission lacks authority and is unable 
to carry out its proposals and recommendations. This relates to the perennial issue of 
empowerment. Hence, efforts will continue to persuade the Government to vest the Commission 
with additional authority and a broader mandate through further amendments to Act 597, in the 
hope that these efforts will ultimately yield positive results. In the meantime, the Commission 
will carry out its mandate as effectively as it can under the current legal provisions. 

To generate greater interest in human rights issues and to honour individuals, organisations 
and the media for significant contributions to the protection and promotion of human rights, the 
Commission has instituted Human Rights Awards to be presented annually on the occasion of 
World Human Rights Day. The Awards have been well received by members of civil society who 
feel that this is a good way of showing public recognition of deserving contributions.

Clearly, education plays a pivotal role in creating awareness and understanding of the universal 
principles and norms of human rights at all levels, as well as in building zero tolerance of 
abuse of any kind. More effort needs to be made to ensure that knowledge of human rights is 
spread in uniform – not patchy or selective – mode. In broadening the scope of education to 
include understanding of human rights, the Commission has worked closely with the Ministry 
of Education (MOE) to involve more secondary schools in its human rights programme. The 
Commission maintains its belief in the importance of inculcating human rights values at an 
early age and looks forward to persuading the MOE and the Government to introduce human 
rights as part of the primary school curriculum – as is done in a number of countries, including 
some in the region – so that a culture of tolerance, mutual respect and understanding is learnt 
during the formative years.

Equally important is the role of civil society organisations and the media; hence the importance 
the Commission attaches to its programme of engagement and dialogue with these groups. They 
can and should play an informal monitoring role as human rights defenders in contributing to 
the creation of a human rights culture of tolerance and understanding, and in curbing violations. 
In this regard, it is the Commission’s hope that the mainstream media will be more supportive 
of the promotion and protection of human rights by providing space for the Commission’s 
statements, which more often than not are published on a highly selective basis, and mainly by 
the alternative media.

The Commission takes note of, and appreciates, the responses of the relevant government 
agencies to its previous Annual Reports, which have given the Commission the opportunity 
to assess the government’s commitment to the improvement of the human rights situation. 
Nonetheless, it is the Commission’s view that its Annual Report should be fully discussed 
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in Parliament so as to allow for a broader exchange of views among Parliamentarians that 
could contribute constructively towards formulation of appropriate laws and policies in the 
interests of our indigenous peoples. The Commission is hopeful that its 12th Annual Report 
will be scrutinised and debated by Members of Parliament. It continues to hold the view that 
parliamentary debate on human rights issues, including those raised in this Annual Report, is 
important, indeed essential, for the vibrant and full-functioning democracy that is the Prime 
Minister’s aspiration for the country.

Pending such debate, the Commission looks forward to this Report being discussed by the 
Permanent Parliamentary Select Committee on Human Rights that the Government intends 
to establish. The Commission welcomes this as a positive development in the parliamentary 
democratic process. At the very least, it is hoped that some of the issues raised in the Annual 
Report will be picked up by Members of Parliament in their own statements in the august House.

I would like to take this opportunity to thank my Fellow Commissioners, namely, Datuk Dr 
Khaw Lake Tee who is the  Vice-Chair, Prof Emeritus Dato’ Dr Mahmood Zuhdi Hj Ab Majid, Mr 
Muhammad Sha’ani Abdullah, Mr James Nayagam, Mr Detta Samen and Ms Jannie Lasimbang 
for their commitment and contribution to the Commission’s collective work of carrying out its 
mandate. I also wish to record my deep gratitude to Datuk Dr Khaw Lake Tee for very ably 
steering the work of the Annual Report Committee in the preparation of this Report.

In commending this Annual Report to Members of Parliament, and to the public at large, the 
Commission believes that it has discharged its duties and responsibilities to the best of its 
ability, despite constraints and limitations. Ultimately it is up to people of Malaysia, for whom 
the Commission was established, to make an objective evaluation of its work as the national 
human rights institution.

TAN SRI HASMY AGAM
Chairman
The Human Rights Commission of Malaysia
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EXECUTIVE SUMMARY

Several law reforms were initiated and introduced over the year. The Government acted on 
calls from various segments of society such as civil society groups, academia, individuals and 
the media, urging that respect be accorded to civil, political, economic and social rights. The 
outcome was partly reflected in the repeal or amendment of laws that contradict core human 
rights principles. 

The Commission is especially appreciative of the annulment of three Emergency Proclamations, 
the repeal of the Internal Security Act 1960, the Banishment Act 1959 and the Restricted 
Residence Act 1933; as well as amendments to the Printing Presses and Publications Act 1984, 
the Police Act 1967 and the Universities and University Colleges Act 1971. While the Commission 
welcomes the enactment of the Peaceful Assembly Act 2012 and the Security Offences (Special 
Measures) Act 2012, it takes cognizance of outstanding issues with regard to some provisions 
that will need to be resolved.  

The Commission calls upon the Government to ensure that issues affecting the rights of 
vulnerable groups are given due attention and regard, in particular those related to children, 
women, Indigenous Peoples, persons with disabilities, sexual orientation and gender identity 
groups, migrant workers, asylum seekers and refugees.  

Towards this end, the Commission calls upon the Government to ensure that enforcement of 
laws complies with human rights principles as guaranteed by the Federal Constitution, and as 
advocated by the Universal Declaration of Human Rights and the core human rights treaties to 
which Malaysia is party.
  
The Commission, in an internal restructuring exercise, has created three distinctive groups to 
ensure full realisation of its mandate as set out in the Human Rights Commission of Malaysia 
Act 1999:

•	 The Education and Promotion; Public Relations; and Publication Divisions are now 
under the Education and Public Relations Group;

•	 The Law Reform and International Treaties Working Group; Economic, Social and 
Cultural Rights Working Group; and International Issues and Cooperation Committee 
make up the Research and Policy Development Group; and

•	 The Complaints and Inquiry Divisions come under the Complaints, Monitoring and 
Inquiries Group. 
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In keeping with its mandate to promote and protect human rights, all three Groups have pursued 
their key objectives through new and ongoing activities, while extending outreach to additional 
target groups or integrating supplementary issues that require attention and intervention.

REPORT OF THE EDUCATION AND PUBLIC RELATIONS GROUP 

In fulfilling its function to educate different target groups, the Education and Promotion 
Division organised workshops and delivered talks on human rights at tertiary institutions 
and schools, including those that have entered into Memoranda of Understanding with the 
Commission. In ensuring that the Convention on the Rights of the Child (CRC) is observed by 
the relevant authorities – especially in providing the required facilities and quality education – 
the Commission visited several schools including those for the Orang Asli, and which provide 
Islamic or vernacular education. It also conducted training for law enforcement agencies 
including the police, the Prison Department and local authorities, on applying human rights 
principles in daily duties.  

To give effect to the Convention on the Rights of Persons with Disabilities (CRPD), the Commission 
conducted Roundtable Discussions with several local authorities to identify outstanding issues 
and to discuss practical and manageable solutions. In addition, a National Conference on Non-
Discrimination was co-organised with Pusat KOMAS and the Institute of Ethnic Studies of 
Universiti Kebangsaan Malaysia. In-house training was conducted for the Commission’s staff 
on various human rights issues, as well as soft skills requirements.  

The Public Relations Division arranged promotional and publicity activities such as courtesy 
calls on government agencies and media organisations. It assisted in receiving delegations 
from national human rights institutions (NHRIs), United Nations (UN) Special Rapporteurs, 
universities and other organisations. Key activities were a forum on media freedom, road shows 
and, for the second consecutive year, the Human Rights Awards ceremony. The Division also 
facilitated media interviews and issued press statements on behalf of the Commission. 

REPORT OF THE COMPLAINTS, MONITORING AND INQUIRIES GROUP

One of the Commission’s main functions is to inquire into complaints on infringement of human 
rights. The Complaints and Monitoring Division examined issues involving the exercise 
of police powers, death in police custody, the use of preventive detention laws, the right to 
peaceful assembly, treatment of detainees, interests of refugees/asylum seekers and children 
in detention. During the year, the Commission monitored 11 public assemblies and observed 
a university campus election. As part of its statutory mandate, the Commission visited and 
monitored 13 detention centres throughout the country.  

The Inquiries Division was involved in the holding of two Public Inquiries. The Public Inquiry 
into the incidents before and during the public assembly of 9 July 2011 was concluded in 2012. The 
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Inquiry Panel called 31 witnesses, comprising 14 members of the public and 17 representatives 
of related government agencies; 42 exhibits were tendered.  

Not long after the release of the report on the 9 July 2011 public assembly, another Panel of 
Inquiry comprising Datuk Dr Khaw Lake Tee as Chairperson, and Commissioners Prof Dato’ Dr 
Mahmood Zuhdi Hj Ab Majid and Mr Detta Samen assisting, was set up to investigate allegations 
of human rights infringements during and after the public assembly of 28 April 2012. The Inquiry 
Panel expects to present its report in early 2013.

REPORT OF THE RESEARCH AND POLICY DEVELOPMENT GROUP 

In discharging its functions to recommend Malaysia’s accession to international human 
rights instruments and to ensure national laws are consistent with applicable international 
instruments, the Research Division undertook studies to obtain views on related aspects. It 
monitored implementation of the Government’s obligations under the three main conventions 
ratified – the Convention on the Elimination of All Forms of Discrimination Against Women 
(CEDAW), the CRC and the CRPD.

The Commission has prepared Independent Reports on CEDAW and CRC for submission to the 
UN and will continue to engage with the Government to accede to the remaining six international 
human rights treaties. The Commission, with assistance from the Bar Council, held a watching 
brief in three court cases. It further submitted recommendations to the Government to amend 
its founding Act to enable visits to places of detention without prior notice. 

The Policy Development Division engaged the Government and civil society organisations 
through Roundtable Discussions on Business and Human Rights, Human Rights and Islam, the 
Right to Affordable Housing, and the Rights of Indigenous Peoples. A follow-up colloquium on 
‘Domestic Application of International Human Rights Norms’ was organised with the Judiciary in 
September. To enhance working relations, meetings were arranged with government agencies 
and NGOs.

The International Coordination Division assisted the Commission in its work by 
participating in activities and meetings organised by the UN International Coordinating 
Committee of NHRIs for the Promotion and Protection of Human Rights; the Human Rights 
Council; and the Commonwealth Forum of NHRIs. The Commission pursued activities pertinent 
to the advancement of regional human rights through the Southeast Asia NHRIs Forum, ASEAN 
Intergovernmental Commission on Human Rights and Asia Pacific Forum of NHRIs. 

On the domestic front, the Commission conducted a series of consultations with stakeholders 
including Government agencies and civil society organisations to assess the implementation of 
Malaysia’s commitments under the first Universal Periodic Review (UPR) cycle, as well as to 
identify the challenges faced and areas that can be improved for the second cycle, which will 
take place from October-November 2013 at the 17th session of the UPR. The Commission, as 
a member of the Coordinating Committee for the Development of the National Human Rights 
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Action Plan, supported the Legal Affairs Division of the Prime Minister’s Department in the 
development and drafting of the Plan.

REPORT OF THE SABAH OFFICE

The Commission’s Sabah Office in Kota Kinabalu received 300 complaints, most of which alleged 
the violation of the rights of vulnerable groups. In addition, the Commission promoted human 
rights through Roundtable Discussions, dialogues and exhibitions. Visits were organised to two 
Community Learning Centres, the Central Prison of Kota Kinabalu and the Women’s Prison 
Institution in Kepayan. Courtesy calls were paid on the Kota Kinabalu OCPD, the Mayor of Kota 
Kinabalu City Hall, and the Head Registrar of the Syariah Court in Sabah.

REPORT OF THE SARAWAK OFFICE

Apart from investigating complaints, the Commission’s office in Sarawak conducted a 
Roundtable Discussion on the rights of persons with disabilities, organised five talks on human 
rights with the assistance of other agencies, and facilitated the public hearings held in Sarawak 
for the National Inquiry into the Land Rights of Indigenous Peoples in Malaysia. Consultative 
meetings on the UPR were held with government agencies and NGOs.

REPORT OF THE NATIONAL INQUIRY INTO THE LAND RIGHTS OF 
INDIGENOUS PEOPLES IN MALAYSIA

Following the meetings and public consultations held in 2011, the Commission held public 
hearings in Sarawak (27 February - 14 March), Peninsular Malaysia (27 March - 16 May) and 
Sabah (4-16 June) involving relevant government agencies, affected indigenous communities, 
individuals and experts, who testified before the Panel of Inquiry and tendered evidence. 
Several core human rights issues were identified during the consultation process. These were 
categorised as absence of recognition of Indigenous Peoples’ concept of Native Customary 
Rights to land; administrative processes; impact of plantation schemes and commercial 
development projects; inclusion of native customary land in logging and forest reserves, and 
in state and protected areas; and inadequate compensation for the loss of Indigenous Peoples’ 
land, territories and crops.  

Executive Summary
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KEY ISSUES

The Honourable Prime Minister’s commitment in September 2011 to repeal or amend laws that 
have long been regarded as oppressive of human rights principles came to fruition in 2012, with 
the annulment of three Emergency Proclamations and the lapsing of related laws, as well as:

•	 Repeal of the Internal Security Act 1960 (ISA), Banishment Act 1959 and Restricted 
Residence Act 1933;

 
•	 Amendments to, among others, the Printing Presses and Publications Act 1984, 

Police Act 1967, and Universities and University Colleges Act 1971; and

•	 Enactment of the Peaceful Assembly Act 2012 and Security Offences  (Special 
Measures) Act 2012.  

While the Commission welcomes these initiatives, and supports the Government in its efforts 
toward democratic reforms and to safeguard human rights and freedoms, there are problems 
with regard to certain provisions in the new and amended laws that need to be resolved. In 
addition, there are outstanding human rights issues to which the Government must continue to 
give its attention. Among these are freedom of assembly, freedom of expression and information, 
and the rights of vulnerable groups. 

To deny people their human 
rights is to challenge their very 
humanity.

Nelson Mandela

Key Issues
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1.	 FREEDOM OF ASSEMBLY

With the repeal of Sections 27, 27A and 27B of the 
Police Act and the enforcement of the Peaceful 
Assembly Act 2012 on 23 April, there is in place a 
new legal regime governing the exercise of the right 
of peaceful assembly. Under the new law, a police 
permit is no longer required for the holding of a public 
assembly; all that is needed is notification to the 
police 10 days ahead of the event. Equally important, 
while the Act gives the police the power to impose 
certain conditions on the holding of an assembly, 
it also places upon the police the responsibility to 
ensure orderly conduct of a peaceful assembly.    

Various public assemblies organised during the 
course of the year tested the functionality of the 
Peaceful Assembly Act and demonstrated the unease 
and sometimes awkward transition on the part of the 
authorities into the new landscape. A good example 
was the public assembly held just five days after the 
enforcement of the Peaceful Assembly Act. The police 
reportedly did not make any attempt to coordinate the 
public assembly with the organisers or to facilitate 
the gathering on the day. Indeed, the actions of the 
police and other authorities that day could hardly be 
deemed as facilitating the assembly. 

However, at subsequent public assemblies, there 
were instances when the actions and operations 
of the police did reflect a shift in thinking. The 

Commission is of the view that much more needs to be done by the police in facilitating such 
gatherings, managing the crowd and ensuring the exercise of the right to assemble in an orderly 
and peaceful manner. The police must also recognise that there will be instances when they will 
be required not only to facilitate a public assembly, but also maintain peace and order between 
groups with opposing or different views at the same event. In such instances, their role will be 
a crucial one.

The Commission recalls its recommendations that, during assemblies and processions, the 
police should maintain a discreet presence, focusing on minimising disruption to traffic and 
commercial life, and ensuring free movement of other users of public spaces; while riot police 
may be on standby if necessary, they should remain out of sight.1 

1	  The Commission’s Report on Freedom of Assembly, 2002

While the Commission 
is in the process of 
completing its Public 
Inquiry into Incidents 
During and After the 
28 April 2012 Public 
Assembly, it has 
consistently called upon 
the authorities to respect 
the fundamental liberty 
of the people to assemble 
peacefully and express 
concerns and opinions, 
as these are essential 
elements of democracy 
as guaranteed by Article 
10(1)(b) of the Federal 
Constitution and as 
enshrined in Article 20 of 
the Universal Declaration 
of Human Rights.
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The Commission calls upon the authorities to provide the police with additional training for better 
understanding of the new law, and their role in facilitating public assemblies and preventing 
interference with the freedom to assemble peacefully.  

The Commission also urges the Government to review provisions of the Peaceful Assembly Act 
as outlined in its 2011 Annual Report to ensure compliance with human rights principles.

While the Commission is in the process of completing its Public Inquiry into Incidents During 
and After the 28 April 2012 Public Assembly, it has consistently called upon the authorities to 
respect the fundamental liberty of the people to assemble peacefully and express concerns and 
opinions, as these are essential elements of democracy as guaranteed by Article 10(1)(b) of 
the Federal Constitution and as enshrined in Article 20 of the Universal Declaration of Human 
Rights (UDHR).

2.	 REVIEW OF LAWS

(a)	 Repeal of the ISA and Enactment of the Security Offences (Special Measures) 
Act 2012

The Commission lauds the repeal of the ISA and welcomes, in its place, the Security Offences 
(Special Measures) Act 2012 which came into effect on 31 July. The repeal of the ISA and 
amendment of the Penal Code and Criminal Procedure Code are positive moves in improving 
the human rights situation.  

The Commission notes that some provisions of the Security Offences (Special Measures) Act are 
in line with recommendations in its report, Review of the Internal Security Act 1960, published 
in 2003. Nonetheless, it has concerns about other provisions that could violate the human rights 
of detainees:

•	 Section 4 does not provide for judicial oversight when the detention period is extended 
up to 28 days.

 
•	 Section 5 allows the police to deny immediate access to legal representation for a 

period of up to 48 hours.

•	 Section 6 permits the interception of communication which may infringe personal 
liberty and the right to privacy.

•	 Section 30 compels the court, upon application by the Public Prosecutor, to commit 
an acquitted person pending exhaustion of all appeals. 

The Commission also notes that the repeal of the ISA does not affect any order of detention 
issued before 31 July unless revoked earlier by the Minister. The Commission therefore urges 
the authorities to release those still detained under the ISA and to accord them their right to an 
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open trial with legal representation. While a tough stand is justified against legitimate threats 
to public safety and national security, this should not undermine fundamental human rights 
principles.  

(b)	 Proposed Repeal of the Sedition Act 1948 and Enactment of the National 
Harmony Act

The Commission welcomes the proposed repeal of the Sedition Act 1948 – one of the many laws 
it has long urged the Government to repeal – and hopes this will bring in greater enjoyment of 
the basic human right to freedom of speech as guaranteed by the Federal Constitution and as 
enshrined in Article 19 of the UDHR.  

The Commission further welcomes the proposed National Harmony Act and notes its intention 
to provide a balance between guaranteeing the freedom of speech and handling the complexity 
of plurality in Malaysian society. It suggests that the Act be drafted in a transparent manner, in 
consultation with all stakeholders including the Commission, to ensure compliance with human 
rights principles.
 
(c)	 Annulment of Proclamations of Emergency

The Commission lauds the annulment of the three remaining proclamations of Emergency 
issued in 1966, 1969 and 1977 respectively. This also had the effect of ending related laws, 
such as the Emergency (Essential Powers) Ordinance 1969 and Emergency (Public Order and 
Prevention of Crime) Ordinance 1969, all of which had violated basic human rights principles by 
allowing for detention without trial. 

Although several detainees were subsequently released, others will have to wait until the period 
stated in their detention order expires. The Commission calls for the detainees to be accorded 
their right to an open trial with legal representation.  

(d)	 Death Penalty  

The Commission reiterates its call for the abolition of the death penalty and reaffirms its stance 
that such punishment is considered to be cruel, inhuman and degrading. The Commission 
welcomes the proposal to review and ultimately abolish the mandatory death penalty for drug 
offences and to  allow the court the discretion to determine punishment based on the gravity of the 
offence. The Commission has consistently called upon the Government to impose a moratorium 
on the death penalty or commute this form of punishment to life imprisonment especially for 
those who have been on death row for more than five years. In addition, the Commission calls 
upon the Government to consider adopting the International Standard Minimum Rules for 
Treatment of Prisoners, to ensure the well-being of prisoners, including those on death row.

The Commission will continue to support the Government in efforts to realise full compliance 
with international human rights principles and norms, specifically the UDHR. The Commission 
expresses its readiness to be involved in consultations in relation to legislative reform pertaining 
to the abolition of the death penalty.
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3.	 RIGHTS TO FREEDOM OF EXPRESSION AND INFORMATION

The right to freedom of expression entitles every person to express views and opinions, and is 
the cornerstone of democracy. This, together with freedom of information, is essential for public 
participation in decision making. The right is concomitant with the right to freedom of assembly 
and association. 

(a)	 Printing Presses and Publications (Amendment) Act 2012

During the year, an amendment to the Printing Presses and Publications Act 1984 removed 
the Minister’s absolute discretion over the issuance of licences or permits for the operation 
of printing presses and publication of serial printed matter. Another amendment repealed 
the requirement for these licences or permits to be renewed annually, instead allowing such 
licences or permits to subsist until revoked. The establishment of a Media Council has also been 
recommended to uphold the practice of ethical journalism.  

These are progressive moves towards full respect of the right to freedom of information. The 
Commission welcomes the restoration of the judicial review process, allowing decisions by 
the Minister to be challenged in court. This affirms the importance of the doctrine of ‘check 
and balance’ within the system of administration. However, the Commission reiterates that 
reforms should not be restricted to addressing procedural matters. Laws restricting freedom of 
expression must be reviewed and the right to access information must be safeguarded. 

(b)	 Section 114A of the Evidence (Amendment) (No. 2) Act 2012

Expansion of access to the Internet has widened the opportunity for organisations and individuals 
to publish news and opinions untrammelled by the authorities. However, the Government has 
taken preventive steps to curb such freedom of expression, on the basis that this poses a 
security threat.

One example is Section 114A, introduced by the Evidence (Amendment) (No. 2) Act 2012 and 
which came in force on 31 July. Any person whose name, photograph or pseudonym appears on 
any content is presumed to have posted or re-posted it via the Internet. This presumption of fact 
was introduced apparently to facilitate the identification and the proving of identity of individuals 
who post content anonymously.

While the Commission appreciates the difficulty of proving such identity, it is of the opinion that 
this section could violate human rights, in particular the freedom of expression as enshrined in 
Article 19 of the UDHR and the International Covenant on Civil and Political Rights (ICCPR). The 
section may also have the effect of shifting the burden of proof to the person being prosecuted.

While the Commission acknowledges that national security is paramount to ensure peace and 
stability, it is of the view that Section 114A of the Evidence Act must be reviewed or repealed, 
thus protecting and respecting fundamental liberties and the right to freedom of expression and 
the presumption of innocence until guilt is proven.
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4.	 LAW ENFORCEMENT

(a)	 Exercise of Police Powers

The Commission has continued to receive numerous complaints against the police, involving 
alleged inaction in investigating reports, excessive use of force and abuse of remand procedures. 
The Commission has previously recommended that every interrogation room be equipped with 
closed-circuit television cameras; that every detainee be examined by a medical doctor before 
and after an interrogation session; and that every report against police officers be investigated 
by the federal or state police headquarters to deter allegations of bias.

The Commission further recommends that the police force use forensic science to support 
investigations in order to avoid physical contact with arrested persons especially during 
interrogation. Furthermore, no physical or mental pressure should be exerted on suspects, 
witnesses or victims in attempting to obtain information. Initial investigations should be 
conducted before making an arrest. Training should be continuously provided on arrest 
procedures, the rights of those arrested and techniques of effecting arrest safely and humanely.  

(b)	 Death in Police Custody

The police force has responded to a request to notify the Commission of any death in custody 
within 24 hours, with eight cases having been reported as at 31 December. The Commission is 
currently drafting a Standard Operating Procedure on handling such cases upon notification. 

The Commission is serious about identifying ways to avert death in custody and asserts that the 
safety of detainess cannot be compromised by the authorities. In this regard, the Commission 
recommends that health screening be carried out by the police when a person is arrested and 
detained, and that family members are contacted for information on ongoing treatment or 
medication requirements. Ailing detainees must be referred to medical practitioners.

5.	 RIGHTS OF VULNERABLE GROUPS

(a)	 Children 

In August, there was widespread public outrage, which the Commission shared, when two 
individuals were each freed on a bond of good behaviour after being convicted of statutory rape 
– the ‘consent’ of the child victims appeared to be a mitigating factor in each case. The penal 
laws recognise that a child may lack the necessary maturity to give real consent or may be 
unduly influenced into giving apparent consent. There is also prohibition of sexual relations with 
a female child under the age of 16, regardless of ‘consent’ on her part.  

Hence, the resulting proposal to amend Section 376 of the Penal Code to provide for a 
mandatory custodial sentence for those convicted of statutory rape is praiseworthy. Dato’ Seri 
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Mohamad Nazri Abdul Aziz, the Minister in the Prime Minister’s Department, announced that 
the amendment, which will be tabled and passed at the next session of Parliament, proposes to 
take away the discretion of judges to reduce or impose lighter sentences in cases of statutory 
rape.

The Commission is also concerned about incidents of child marriage.  Notwithstanding the 
legality of such marriages, the Commission draws the attention of the authorities to the 
Convention on the Rights of the Child (CRC) which states, inter alia, that the child by reason 
of his/her physical and mental immaturity needs special safeguards and care, including 
appropriate legal protection. 

The issue at hand in incidents of statutory rape and child marriages is whether or not, as a 
signatory to the CRC, Malaysia has discharged its obligations insofar as the rights, protection 
and best interests – and the future – of minors are concerned.  

The Commission continues to pursue the protection of child rights on other fronts. In preparing 
its 2012 CRC Report to the United Nations (UN), it has gathered information from, and sought the 
views of, school children on specific human rights issues, such as the extent of the enjoyment of 
freedom of expression, the right to education, race relations, corporal punishment and bullying, 
disabled children, and the rights of indigenous, refugee and stateless children. 

The Commission observes that, overall, there is lack of involvement within the Government 
machinery in implementing the provisions, and realising the goals, of the CRC. There is also 
lack of engagement by the relevant Ministries in making decisions that affect children, which 
contravenes the spirit of the CRC. 

The Commission therefore reiterates that the Government should adhere to an inclusive 
approach in upholding, promoting and protecting the rights of children, guided by the principles 
in the CRC. The Government must also engage with different stakeholders, including children 
themselves, in any decision-making process that concerns full enjoyment of the child’s right to 
survival, protection, development and participation.

Subsequent to a Roundtable Discussion held in 2011 on the Convention against Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), the Commission calls upon 
the Government to eradicate corporal punishment in school and take immediate steps to seek 
alternative measures in disciplining children without causing them physical and mental harm. 
The Commission also urges the Government to immediately remove reservations to Article 
28(1)(A) of the CRC and Article 15 of the Convention on the Rights of Persons with Disabilities 
(CRPD), both of which prohibit torture. The reservations to these Articles may reflect Malaysia’s 
continuous omission to prevent torture. 

(b)	 Women 

The Commission is also preparing the 2012 Independent Report to the UN on the Convention 
on the Elimination of All Forms of Discrimination Against Women (CEDAW), with special focus 
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on the Government’s actions in relation to the comments and recommendations provided by the 
CEDAW Committee in its 2006 Concluding Comments. Among the issues flagged are the absence 
of a Gender Equality Act; double standards on the right to citizenship in the Federal Constitution; 
sexual abuse and violence within marriage, as well as marital rape; right to healthcare services; 
the incorporation of provisions against sexual harrassment in the Employment Act; maternity 
leave; women’s participation in the workplace; trafficking of women; rights of single mothers; 
the conflict between Syariah and Civil Law in relation to marriage; migrant domestic workers; 
women refugees/asylum seekers; and the Optional Protocol to the CEDAW.  

The Commission will continue to engage with the CEDAW Committee and to monitor the 
implementation of the Concluding Comments to ensure substantive equality and prevention 
of discrimination of women. The Commission reiterates its call to the Government to withdraw 
its remaining reservations to Articles 9(2), 16(1)(a), 16(1)(c), 16(1)(f), 16(1)(g) of the CEDAW and 
to ratify the Optional Protocol. In addition, the Commission will promote and monitor gender 
equality to ensure that this is in line with the rights-based framework set out in the CEDAW. 

(c)	 Indigenous Peoples

The Commission has completed public hearings under its National Inquiry into the Land Rights 
of Indigenous Peoples in Malaysia and is finalising the report, which is due to be published 
in January 2013. Preliminary findings point to legal, policy and administrative constraints that 
impede the Indigenous Peoples’ right to land; and to the socio-cultural, psychological, economic, 
political, health and environmental impacts of recognition or non-recognition of their right to 
land. 

The Commission is also leading the Southeast Asia National Human Rights Institutions Forum 
(SEANF) project on the rights of Indigenous Peoples. Under this,  SEANF members will develop 
and complete a paper on ‘Good Practices in Promoting and Protecting the Rights of Indigenous 
Peoples’ by 2013. 

The Commission hopes that both the state and federal governments will give serious and 
urgent consideration to the issues identified and recommendations in both the reports, and 
implement these to ensure recognition of Indigenous Peoples’ right to land as well as their right 
to education, economy and a legal system. 

(d)	 Persons with Disabilities

Complaints and issues continue to be raised with the Commission with regard to, among others, 
the registration of Persons with Disabilities (PwD), the education system, access to public 
facilities, amenities and services and buildings, public transportation facilities, employment 
opportunities, and healthcare services. 

Again, the Commission urges the Government to fulfil its obligations under the CPRD by 
ensuring that PwD enjoy their inherent right to life, non-discrimination, equal rights, access 
to justice, and participation in political life. PwD are entitled to exercise their civil, political, 
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social, economic and cultural rights on an equal basis 
with others.

(e)	 Sexual Orientation and Gender Identity

During the year, the Commission, among other sections 
of society, was stunned by the publication of a parenting 
guide that illustrates ‘signs’ of homosexuality. The guide 
was reportedly published by Yayasan Guru Malaysia Bhd 
and the Putrajaya Consultative Council of Parents and 
Teachers Associations and launched at a seminar on 
12 September. Although the Deputy Education Minister 
officiated at the seminar, the Ministry of Education later 
denied having endorsed the guidelines on ‘how to spot 
gay and lesbian children’ in school.

The Commission is of the view that, regardless of sexual 
orientation or gender identity, everyone is entitled to 
rights and fundamental liberties. The Commission feels 
that cases involving school children should be carefully 
handled and that proper guidance should be given to 
ensure respect for all human beings, and to prevent 
discrimination on the basis of sexual orientation.

In October, four Muslim transsexuals sought to challenge 
– on the grounds of non-discrimination and freedom of 
expression – Section 66 of the Syariah Criminal (Negeri 
Sembilan) Enactment 1992, which prohibits any man 
from dressing or posing as a woman. According to 
media reports, the High Court ruled that the Enactment 
excludes the fundamental liberties under the Federal 

Constitution. NGOs condemned the ruling, alleging that the court’s unfavourable ruling has set 
a dangerous precedent, in stipulating that state-enacted Islamic law overrides the fundamental 
liberties guaranteed by the Constitution. 

The Commission, while acknowledging the country’s dual legal system, which comprises 
secular laws that apply to all citizens and Syariah laws that apply to Muslims, is concerned that 
the judgment may have a negative impact on members of sexual minority groups and expose 
them to further harrassment, discrimination and intimidation. The Commission hopes that the 
authorities will act justly to ensure that this group is accorded the dignity and respect to which 
all human beings are entitled.  
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(f)	 Migrant Workers, Asylum Seekers and Refugees 

(i)	 Migrant Workers
	 In general, migrant workers are covered by the Employment Act 1955.  However, the Act does 

not cover migrant domestic workers. At the same time, there is no specific trade union for 
migrant domestic workers. Existing associations are generally male-dominated, which has 
created an environment where migrant domestic workers have no other recourse if their 
rights are violated by employers. The Commission recommends that migrant domestic 
workers be provided with feasible remedies against abuse by employers and that they be 
allowed to remain and work in the country while seeking and awaiting redress. It is also 
disappointing to note that the minimum wage does not apply to domestic workers.  

	 The Commission recommends that Malaysia enacts a provision to protect the rights of 
foreign domestic workers, and ratifies the International Labour Organisation’s Convention 
No. 189 on Decent Work for Domestic Workers. 

(ii)	 Asylum Seekers and Refugees
	 Malaysia is not a party to the UN Convention Relating to the Status of Refugees 1951 and 

its Optional Protocol 1967 and the national laws do not differentiate between refugees, 
asylum seekers and undocumented immigrants. Thus, their rights are limited in terms of 
access to formal education, employment and healthcare services. Once arrested, they are 
detained because of the absence of valid documents. Only with the intervention of the UN 
High Commissioner for Refugees are they released from immigration detention depots. 
The Commission reiterates that Malaysia, as a member of the UN and the Human Rights 
Council, is obliged to protect and assist asylum seekers and refugees, even though it has 
not acceded to the relevant international conventions.

6.	 THE COMMISSION’S ROLE IN COURT 

The Commission held a watching brief in cases involving the right to vote (Teo Soon Heng & 5 
others vs the Election Commission of Malaysia), women’s rights (Gan Soh Eng & 7 Ors v Guppy 
Plastic Industries Sdn Bhd) and freedom of religion (Zaina Abidin bin Hamid @ S Maniam & 3 
Ors v Government  of Malaysia & 3 Ors). Such involvement has provided the opportunity for 
the Commission to give independent input based on human rights principles enshrined in the 
Federal Constitution, UDHR or CEDAW. 

In all three cases, the Commission was represented by a Commissioner and a lawyer from the 
Bar Council on pro bono basis. The Commission is appreciative of the support of the Bar and the 
Judiciary, in acceding to its request to hold a watching brief. 

In addition, the Commission will pursue its involvement in criminal cases at the mitigation and 
sentencing stage, to ensure that human rights principles are given due regard by the court in 
determining an appropriate sentence. 
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7.	 TRAFFICKING IN PERSONS

For the third consecutive year, Malaysia was placed on 
the Tier 2 Watch List in the 2012 Trafficking in Persons 
(TIP) report issued by the United States Department 
of State, based on national compliance with the US 
Trafficking Victims Protection Act 2000. As Malaysia is 
a popular destination for migrant workers for economic 
opportunities or as a transit country, these vulnerable 
groups are susceptible to being forced into sexual and 
labour trafficking.  

It is acknowledged that TIP and smuggling of migrants are 
complex issues involving a wide range of stakeholders and 
actors across the trafficking chain, with multiple changes 
of hands and modus operandi. Still, the Commission is of 
the view that greater urgency is required in dealing with 
these cases. The Commission has previously recommended that the Government takes steps 
to identify and arrest suspected traffickers or perpetrators and to deal stringently with civil 
servants found to be working in collusion with them.  

The prosecution of offenders, the protection of victims and the prevention of new 
incidents of trafficking must be managed in partnership between the Government 
– specifically the Council for Anti-Trafficking in Persons and Anti-Smuggling of
Migrants – and civil society groups and diplomatic missions, as well as international and regional 
stakeholders. It is the Commission’s hope that victims of TIP and smuggling of migrant workers 
will be protected at all stages, in line with international standards set by the UN Protocol to 
Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children.

8.	 BUSINESS AND HUMAN RIGHTS

On 3 February, the Commission received a memorandum on the impact of a Free Trade 
Agreement (FTA) with the European Union and the Trans-Pacific Partnership Agreement (TPPA). 
This was submitted by the Malaysian Trades Union Congress and Positive Malaysian Treatment 
Access and Advocacy Group. Following up on this, the Commission organised a Roundtable 
Discussion with the relevant NGOs to listen to their concerns. These include the lack of 
consultation with stakeholders, the possible impact of increased intellectual property protection 
on access to affordable medicines, issues in the investment chapter, tariff liberalisation on rice 
and agricultural products, and workers’ rights.  

The Commission then met with the Ministry of International Trade and Industry (MITI) to highlight 
the concerns and issues raised. The Commission further expressed its own concerns on the 
possible impact of the FTA and TPPA on human rights and Malaysia’s obligations under the 
various human rights treaties. It requested MITI to conduct a human rights impact assessment 
study.
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The Commission also requested more transparency in negotiations on the FTA and TPPA so 
that consumers are better informed of the issues and the consequences of these Agreements 
on their human rights. It was also suggested that the text and all relevant documents related to 
the FTA and TPPA negotiations, as well as a related United Nations Development Programme 
report, be disclosed for public scrutiny in Malaysia.

9.	 UNIVERSAL PERIODIC REVIEW (UPR)

In anticipation of the review of Malaysia’s human rights performance under the Universal 
Periodic Review (UPR), scheduled to take place at the 17th session of the UPR from October-
November 2013, the Commission conducted a series of consultations with various stakeholders 
including government agencies and civil society organisations in the Peninsula, Sabah and 
Sarawak to assess the implementation of commitments under the first UPR cycle, as well as 
to learn the challenges to be faced and aspects that can be improved under the second cycle.  

The Commission was disturbed to learn that most of 
the participants at the consultations held outside Kuala 
Lumpur had very little awareness or understanding of 
the UPR. The Commission was also disappointed that 
the Ministry of Foreign Affairs and the Attorney-General’s 
Chambers, both of which have key roles to play in the 
UPR process, did not respond to its invitation or send 
representatives to the consultations. The Commission 
is of the firm view that the Government should play 
a more active role in ensuring the involvement of 
various stakeholders in the UPR mechanism and that 
the relevant government agencies should play a more 
active and direct role in the implementation of the 
UPR recommendations which have been accepted by 
Malaysia.   

The Commission will monitor the implementation of the 
UPR recommendations by government agencies and 
will also step up its efforts to promote awareness and 
understanding of the importance of this mechanism in 
improving national human rights standards. 

10.	ASEAN HUMAN RIGHTS DECLARATION

The Commission welcomes the adoption of the ASEAN Human Rights Declaration (AHRD) at 
the regional summit in Cambodia on 18 November as a positive development in the promotion 
and protection of human rights. Although the Commission is encouraged that the AHRD covers 
a wide range of rights, all of which are in line with international human rights standards, it 
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is concerned that Member-States are permitted to take into consideration their political, 
economic, legal, socio-cultural and historical backgrounds in the realisation of human rights 
in their respective countries. The affirmation by the AHRD that all human rights are universal, 
indivisible, interdependent and interrelated rings hollow in the face of this provision, which may 
undermine the whole spirit of the Declaration and negate the full enjoyment and protection of 
human rights across the region.  

In light of ASEAN’s vision for an ASEAN Community by 2015, the Commission hopes that the 
ASEAN Intergovernmental Commission on Human Rights can play a more active and profound 
role as a regional human rights mechanism especially by having more meaningful engagement 
with stakeholders, in particular national human rights institutions (NHRIs) and civil society 
organisations to discuss issues of common concerns. 

11.	PROPOSAL TO AMEND THE COMMISSION’S FOUNDING ACT

To ensure that prisons and places of detention comply with human rights principles, it is 
imperative that the Commission has the power to conduct surprise visits to these places. To 
this end, the Commission has submitted a recommendation to the Government that the Human 
Rights Commission of Malaysia Act 1999 be amended to allow the Commission to conduct visits 
to places of detention without prior notice, as is currently required.

12.	RATIFICATION OF CORE INTERNATIONAL HUMAN RIGHTS 
INSTRUMENTS

The Government has not made any concrete move to accede to six international human rights 
instruments. Malaysia has only acceded to three – the CEDAW, CRC and CRPD. The Commission 
will continue to press the Government to ratify the ICCPR,  International Covenant on Economic, 
Social and Cultural Rights, CAT, International Convention on the Elimination of All Forms of 
Racial Discrimination, International Covenant on the Protection of the Rights of All Migrant 
Workers and Members of their Families, and International Convention on the Protection of All 
Persons from Enforced Disappearance. These are essential instruments to demonstrate the 
country’s commitment toward eradicating poverty, protecting socio-economic rights, enhancing 
human dignity and promoting the civil and political rights of citizens.  

After the Roundtable Discussions held in 2011 on the CAT, the Commission sent its report, 
which contains strong recommendations, to the relevant Ministries and agencies in the hope 
of intensifying support for accession to the treaty. The Commission is of the view that Malaysia 
should already be taking active measures to accede to the CAT, following its pledge at the 
UPR in 2009. Laws, policies and practices that do not comply with the treaty must not be seen 
as hindrances in terms of accession; rather, the CAT should be used as a basis for gradual 
improvement. The same approach should be used for all other human rights treaties.  
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13.	NATIONAL HUMAN RIGHTS ACTION PLAN (NHRAP)

The Commission appreciates the Government’s efforts, through its focal agency, the Legal 
Affairs Division of the Prime Minister’s Department, in engaging the Commission and civil 
society organisations at the preparatory stage to obtain feedback regarding the development 
of the NHRAP. In addition, the Commission commends the establishment of a Coordination 
Committee for the Development of the NHRAP, of which the Commission has been identified 
as a member, and looks forward to contributing ideas and advice to develop an earnest yet 
practical NHRAP.  

Nevertheless, the Commission is concerned about the slow progress and hopes that the 
Government will ensure that development of the NHRAP will be prioritised for completion. The 
Commission hopes that the Government will also consider incorporating the recommendations 
derived from the UPR and treaty bodies’ sessions on Malaysia into the NHRAP.

14.	PARLIAMENTARY SELECT COMMITTEE ON HUMAN RIGHTS

The Commission, as required by Section 21(1) of its founding Act, the Human Rights Commission 
of Malaysia Act 1999, has been submitting its Annual Report to Parliament at every first sitting 
of the year since its inception, but none of the reports has ever been debated. However, the 
recent announcement on the setting up of a Permanent Parliamentary Select Committee on 
Human Rights is much welcomed by the Commission and is viewed as a positive step toward 
improving the human rights situation. The Select Committee will provide an important forum 
for Members of Parliament to discuss the findings of the Commission’s Annual Report and to 
address the issues raised and to consider recommendations therein.  

Nevertheless, the Commission will continue to urge the Government to table and debate the 
Annual Report in Parliament, consistent with the practice in many countries that have a NHRI.  

15.	GOVERNMENT’S RESPONSE TO THE COMMISSION’S ANNUAL 
REPORT 2011

At the time of writing, the Commission has yet to receive the Government’s response to its Annual 
Report 2011, and therefore is unable to assess whether the Ministries and government agencies 
concerned have given any consideration to the Commission’s findings and recommendations or 
taken any action to improve the human rights situation as highlighted in that Report.
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The Commission’s desire to strengthen its advocacy work led to the grouping of three divisions 
– Education and Promotion, Public Relations and Publications – under the Education and Public 
Relations Group (EPRG). The divisions, through their respective activities, are responsible for 
promoting human rights and educating stakeholders.

1. 	 HUMAN RIGHTS EDUCATION

(a)	 Institutions of Higher Learning 

The Commission conducted four workshops and talks on human rights for undergraduates 
and faculty staff of Universiti Kebangsaan Malaysia, as part of activities identified under a 
Memorandum of Understanding signed in 2011 and which is in effect for three years. Other 
tertiary institutions also invited the Commission to deliver talks on human rights.

An encouraging development was recorded when the Commission was invited to observe the 
campus election at the International Islamic University Malaysia on 2 October. The Commission 
welcomes such engagement and hopes that other universities will follow suit.

(b) 	 Human Rights Best Practices in Schools (HRBPS)

The Commission, in collaboration with the Ministry of Education (MOE), continued its HRBPS 
programme, initiated in June 2009 to cultivate awareness and practice of human rights in the 
17 schools involved to date. The Commission visited the schools twice to observe progress 
and, where required, to provide guidance and advice on implementation. Two workshops were 
conducted, from 23-25 April and 9-11 July, to assist implementation.

Education is a human right with 
immense power to transform. On its 
foundation rest the cornerstones of 
freedom, democracy and sustainable 
human development.

Kofi Annan
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The Commission is of the opinion that schools such as SMK Taman Tun Dr Ismail in Kuala 
Lumpur; SMK Ulu Kinta, SK Kg Kenang and SK Kg Ulu Geruntum in Perak; SMK Sultan Ahmad 
Shah, SK Penderas and SJKC Sin Ming in Pahang; SMK Datuk Mansur in Negeri Sembilan; SJKT 
Thiruvalluvar in Alor Setar; and SJKT Sepang and SJKC Sin Ming in Selangor have demonstrated 
strong commitment. 

However a number of issues still require attention:

(i)	 For human rights to become part of the school culture, cooperation is required from 
members of the staff, especially teachers, who are not directly involved in the programme.

(ii)	 Teachers should have the ability to impart knowledge of human rights and child rights 
through teaching and learning activities, as well as other school activities.

(iii)	 Changes in the top management of the school, District Office or Head of Division in the 
MOE may affect the continuity or effectiveness of the programme. 

(iv)	 There are insufficient materials on human rights and HRBPS resources in the Tamil and 
Chinese languages.

(v)	 In some schools, the HRBPS programme is perceived as adding to the teachers’ workload 
due to lack of understanding or gaps in information.

(vi)	 Some administrators have the impression that human rights education and knowledge 
of child rights run contrary to school rules and regulations, and are concerned that 
implementation of the HRBPS could interfere with management and raise issues with 
regard to discipline when students claim their rights.

(c) 	 Right to Education

•	 Orang Asli

The Commission visited Orang Asli schools and settlements 
in Pahang, Perak, Selangor and Johor. Although some 
positive changes have taken place and attention has been 
given to the quality of education since the previous visits, 
several issues raised by the Commission in 2010 and 2011 
have yet to be resolved.

The Commission’s Observations

(i)	 Transportation and access roads
	 The relevant agencies have tried to ensure a safe and 

comfortable mode of transport to ferry children to schools. However, many access roads 
are not repaired or maintained. Encroachment by loggers has worsened the condition of 
these roads.
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(ii)	 Clean water supply
	 A number of schools and hostels still use spring water as their source of supply, even 

though the issue had been raised in the Commission’s Annual Report of 2011 and letters 
have been sent to the MOE.

(iii)	 Children not in school
	 Settlements like Pos Gop, Pos Hau and Pos Belatim in Gua Musang, Kelantan, can only be 

reached via a rough logging track. The journey takes 5-6 hours using 4WD vehicles. Each 
settlement has about 300-400 people, of whom 35-40 are between the ages of 6 and 12. 

	 The nearest school is about 5-6 hours away by road. As such, children as young as six 
have to stay in hostels if they attend school. The denial of the children’s right to live with 
their parents goes against Article 9 of the Convention on the Rights of the Child (CRC), 
which states: ‘Children have the right to live with their parents unless this is deemed to be 
incompatible with the child’s best interests.’ 

	 Most of the children do not go to school even though some have been registered. In one 
settlement, the Commission found about 35 children who are no longer in primary school 
because their parents are not willing to part with them. The children themselves are not 
interested in school. Many parents would prefer the Government to set up Level One 
schools (Year 1-3) in or near their settlements, so that they can keep the children at home. 
About 20 settlements are in need of schools. Schools in Pos Gop and Pos Hau that were 
managed by the Department of Orang Asli Affairs were closed when the MOE took over 
responsibility for the education of the Orang Asli in 1996.

(iv)	 Attitude of principals and teachers
	 The Commission has received complaints about the attitude of staff, especially in interior 

areas. Teachers are often late for school or classes, or do not attend at all; some leave for 
the weekend as early as 9am on Fridays, leaving the children in the care of school guards; 
and several are alleged to have used abusive language in disciplining the children. Parents 
have also complained that children in Years 4-6 cannot read and write even though they 
attend school every day.

(v)	 Trust fund for poor students
	 Parents complained to the Commission about the administration of financial aid meant for 

students in need. Some said they only received the money in June or July. In some cases, 
the money was not disbursed to schools eligible to receive assistance. In others, the school 
administrators were said to have deducted money to pay for school visits and tuition fees. 

•	 Sekolah Agama Rakyat (SAR)

The Commission visited 32 such schools in Selangor, Pahang and Perak between January and 
October. The visits followed the Commission’s investigation into the death of an eight-year-old 
student in a school in Baling, Kedah. SAR are managed by bodies such as the State Religious 
Affairs Department, Malaysian Islamic Development Department, State Religious Affairs 
Council, MOE, NGOs, private companies and individuals.
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The Commission visited five types of schools – SAR, Kelas Agama Fardu Ain (KAFA), Tahfiz, 
Madrasah, TASKI and private schools – in order to:

(i)	 Increase awareness and understanding of children’s right to education, among those 
responsible for providing alternative education;

(ii)	 Ensure that the students are not denied their right to quality education by way of facilities 
and infrastructure, and that they are taught by teachers trained on par with those attached 
to mainstream schools;

(iii)	 Obtain input and suggestions for improvement from teachers, school managers, parents, 
students and communities – such feedback is for the attention of the relevant government 
agencies; and

(iv)	 Seek collaboration from the relevant government agencies and NGOs to enhance the 
quality of facilities and aid for the schools.

The Commission’s Observations 

It was found that most of the schools are not aware of the right of the child to quality education 
as enshrined in Article 29 of the CRC.

(i)	 Registration of schools 
	 More than 90% of the schools visited in Pahang and Selangor face problems with 

registration. However, those visited in Perak have been registered, as the state government 
had initiated a ‘SAR-friendly’ approach in 2008. 

	 Such schools have the option of registering with either the MOE or the State Islamic Affairs 
Department. While most schools have submitted applications, they have yet to receive 
approval. Some have been operating on temporary registration basis for the past three 
years or more. Without registration, the school faces legal risks and is not eligible to seek 
monetary aid, infrastructure and the services of trained teachers. 

(ii)	 Infrastructure and facilities
	 These schools are housed in various buildings. For example, Darul Quran Islam in Shah 

Alam, Selangor, is located in a shoplot – the classrooms are crowded and there is no 
playground for students. In SAR Kafa (I) Taman Pelangi in Semenyih, Selangor, classes are 
conducted in a mosque as there are no classrooms.

	 Several schools visited in Perak are equipped for quality education – for example SR Al-
Hidayah, SM Al Hidayah and SMA Darul Ta’Kwa in Ipoh and Maahad Al Islah in Sg Lampam, 
Teluk Intan. Others, however, use old desks and chairs, white boards, cupboards and 
computers obtained from government-aided schools. Some desks and chairs are not of 
the same size, forcing students to sit on low chairs and at high desks. The suitability and 
adequacy of classrooms, furniture, teaching aids, libraries, science laboratories, living 
skills equipment, computers and canteen services all pose matters for concern.  
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	 Due to lack of funds, most schools do not provide a proper area in which teachers can 
work and interact. The office is not equipped with standard equipment like computers, 
telephones, fax machines, photocopiers or suitable furniture. The pay scheme for teachers 
and school staff is not standardised, with salaries varying from RM200-1,200 per month. 
Some teachers are paid RM200-450, leaving them in the hardcore poor category.

(iii)	 Hostels
	 Schools other than KAFA provide hostels for students. All those inspected were found to 

have amenities such as clean water and electricity. However, the buildings mainly comprise 
old bungalows or unused mosques. These were over-crowded, dilapidated, uncomfortable 
and unsafe – some examples are Tahfizul Darul Quran in Batu Talam; Mahad Tahfiz Al 
Quran in Kerdau; SMA Naim in Kuala Krau and SMA Al Ittifaqialyah Islamiah in Kg Guai, 
Temerloh.

	 The hostels lack many facilities or, if these exist, are not well maintained. Cleanliness of 
the premises is another issue. The children are therefore deprived of the right to a safe, 
comfortable, clean and cheerful place in which to live, and to a reasonable amount of 
privacy.

(iv)	 Teachers
	 The majority of schools that are not registered with the MOE do not have the services of 

trained teachers. Most of the teachers said they apply common sense, as well as their 
experience and observation of fellow-teachers in conducting lessons. They lack the 
necessary knowledge of pedagogy, child psychology, child development and other skills to 
be effective teachers, thus depriving the children of quality education. 

	 There is almost no systematic monitoring by the relevant agencies. To enhance the 
professionalism of teachers, the schools conduct in-house training by inviting trained 
teachers, senior teachers and lecturers. The Commission was told that the MOE’s Teachers 
Training Division and the State Islamic Affairs Department have organised ad hoc short 
courses but that not all the teachers have been able to attend these.

(v)	 Curriculum
	 The religious schools registered with the MOE conduct lessons based on the national 

curriculum as well as that prepared by the State Islamic Affairs Department. The students 
sit the national public examinations (PMR and SPM) as well as a special examination on 
religious studies that is managed by the State Islamic Affairs Department. 

	 Schools registered with the State Islamic Affairs Department apply its curriculum and do 
not offer national public examinations. The Tahfiz schools do not train students for any 
national public examination, but apply a curriculum from Pakistan or Egypt, among other 
countries.

	 The MOE’s Textbook Department only provides book aid to schools registered with the 
Ministry and State Islamic Affairs Department. Students in other types of religious schools 
have to buy textbooks from the State Islamic Affairs Department.
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(vi)	 Co-curricular activities
	 Most schools do not have a proper place for recreation and sport. This is very obvious in 

KAFA schools. Games, sport and recreational activities are of low priority in SAR schools 
especially for students who stay in hostels. Students need opportunities to play and 
socialise for total personal development, character building and self-confidence. As most 
teachers are not professionally trained, they are not able to mentor the children through 
co-curricular activities. 

(vii)	 Financial aid
	 All the schools visited had received financial aid from the MOE in 2011. However, up to 

October of the year under review, the schools had yet to receive any financial aid. The grant 
is for management, infrastructure, teacher-training and library facilities. The Commission 
was informed of a standing order to hand over the grant for teacher-training to the State 
Education Department to manage. Some schools do not agree with this arrangement, 
feeling they are better placed to determine the type of training required. In Perak, the 
Education Department determines all of the teacher-training needs without consulting the 
schools. 

	 To meet their financial obligations, the schools rely on fees paid by students, as well as on 
donations. Several schools – such as Pusat Tahfiz Amal in Yan, Kedah – have made use of 
students to solicit donations from the public. The Commission was informed that payment 
of the teachers’ salaries also depends on the school’s financial standing.

•	 Sekolah Jenis Kebangsaan Tamil (SJKT)

The Commission visited eight SJKT located on plantations.

The Commission’s Observations

(i)	 Most of the schools lack chairs, tables, computers, telephones and Internet access. 

(ii)	 One school was housed in a disused rubber factory, while another lacked water supply.

(iii)	 Most of these schools use tables and chairs obtained from government-aided schools or 
through donations from NGOs or individuals.

(iv)	 Transportation to school is an issue as there are no bus services from the estates. On one 
estate, the management provides transport for the children.

(d)	 Other Issues in Education

The Commission has previously brought to the attention of the MOE the need to include human 
rights education in the school system, as the level of awareness is still very low or even absent. 
However, the Commission recognises that teachers already have a heavy workload and, 
therefore, does not wish to impose extracurricular activities on human rights. The Commission 
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instead hopes to work closely with the MOE to integrate human rights into the curriculum, to 
enable early exposure for students.

On 12 September, Yayasan Guru Malaysia Bhd and the Putrajaya Consultative Council of 
Parents and Teachers Association published a guide on spotting ‘signs of homosexuality’ among 
students. The MOE has since said that it did not endorse the guidelines. Still, the Commission is 
concerned that some schools may adopt the guidelines, which may then lead to discrimination 
of children perceived as being gay or lesbian. Under the CRC, State Parties have an obligation 
to eliminate any form of discrimination. Such guidelines would trample on the fundamental 
liberties of children as enshrined in the Federal Constitution and Article 2 of the CRC. 

2. 	 TRAINING FOR LAW ENFORCEMENT 
AGENCIES

The Commission believes that all concerned parties, particularly 
the Government and law enforcement agencies, should step up 
efforts to promote and protect human rights. The Government as a 
Member-State of the UN and the Human Rights Council must fulfil 
its commitments by ensuring that Malaysia’s laws are in line with 
international human rights principles.

During programmes conducted for law enforcement agencies, 
participants were exposed to the nine core international human 
rights instruments and the International Standard Minimum Rules 
for Treatment of Prisoners, as these have direct relevance to their duties. As the Government has 
not ratified most of these instruments, it was difficult for the trainers to convince participants to 
practise and apply the principles highlighted. Throughout, however, the Commission stressed 
that the fundamental principles of international treaties can still be observed in law enforcement.

While the Commission is satisfied with the progress and cooperation of agencies currently 
involved, it is concerned about the progress of education on human rights in other agencies. In 
previous years, agencies such as Malaysian Maritime Enforcement Agency and Relawan Ikatan 
Rakyat had invited the Commission to conduct training for their personnel. However, these 
agencies have since shortened their training programme to five days from seven previously, and 
therefore no longer involve the Commission in such sessions.

(a) 	 Prison Department

The Commission conducted three Human Rights Workshops jointly with the Prison Department’s 
Correctional Academy. A total of 84 senior officials from throughout Malaysia attended the 
workshops. The objective was to integrate the concept of human rights into the daily duties 
of officials, with particular emphasis on their role in promoting and protecting human rights. 
Throughout, emphasis was placed on the concept of rehabilitating prisoners. 
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The programme included paper presentations, role play and discussion of case studies. 
Participants were also exposed to international human rights standards relevant to their work. 
Among the topics discussed were the rights of children and women, the right to physical and 
moral integrity, right to an adequate standard of living, health rights of prisoners, making 
prisons a safe place, best use of prisons, special categories of prisoners including women and 
juveniles, and persons under detention without sentence or who are under preventive detention.  

The Commission, in collaboration with the Prison Department, is drafting a permanent human 
rights curriculum for officials of all ranks. This is being finalised, and is recommended to be 
implemented by the first quarter of 2013. The Prison Department will implement it through its 
training school. 

(b) 	 Royal Malaysian Police

Exposure and education on human rights for police personnel 
remains an area of focus, particularly in light of alleged human 
rights violations during such incidents as the Bersih 2.0 and 
Bersih 3.0 public assemblies. Realising the effectiveness of 
instilling awareness at the start of their professional career, 
EPRG conducted seven training sessions for recruits at Police 
Training Centres, including those in Kota Kinabalu and Kuching.

The training took into account issues raised through complaints 
to the Commission against the police. While most new recruits 
have scant knowledge of human rights, a few showed they have 
extensive knowledge and eagerly participated in the training. The 
Commission is hopeful that such training will be a catalyst for 
police recruits to develop an interest in human rights and uphold 
the dignity of the police force as the leading law enforcement 
agency.

(c) 	 Local Authorities 

The Commission again worked with the Training Centre for Local Authorities to sensitise 
enforcement officers to human rights. A total of 45 officers from 12 local authorities in Selangor 
and 60 from one local authority in Penang attended a workshop.
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3. 	 ISSUES AFFECTING PERSONS WITH DISABILITIES

Having ratified the Convention on the Rights of Persons with Disabilities (CRPD) on 6 July 2012, 
the Government is obliged to upgrade polices and laws to deliver a disabled-friendly public 
environment. Related issues were raised in a memorandum submitted to the Commission by 
Gerakan Bersama Kebangkitan OKU 2012, which called for public and private sector attention 
to the specific needs of Persons with Disabilities (PwD).

(a)	 Physical amenities

The wider community’s failure to understand and appreciate the needs of PwD is largely the 
reason why many facilities for this group are misused or unused, or why PwD do not take up 
opportunities available to them. This had been initially raised in Roundtable Discussions (RTD) 
with local authorities in Kuala Lumpur, Selangor, Perak and Penang in 2011. The Commission 
next engaged those in Terengganu, Sarawak, Johor Bahru, Sarawak and Sabah during the year 
under review. Information collated during the RTD will be compiled in a report to be published 
in 2013.  

At the RTD, the Department of Social Welfare briefed participants on related laws, while local 
councils presented ‘best practices’ for input and feedback. Representatives of PwD raised 
such issues as the lack of special equipment or procedures in responding to emergencies. 
For instance, a hearing-impaired participant related his inability to communicate from an 
emergency telephone booth located along a highway, while another spoke about being trapped 
in an elevator without being able to speak to maintenance personnel. Although emergency-
response mechanisms were available in both cases, these could not be utilised by the PwD. The 
issue that is most consistently raised, however, is the misuse of facilities for the PwD, such as 
parking spaces or washrooms, by insensitive able-bodied persons.

Article 9 of the CRPD requires State Parties to take appropriate measures to ensure access for 
PwD, on an equal basis with others, to the physical environment, transportation, information 
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and communications (including information and communications technologies and systems), 
and to other facilities and services open or provided to the public, both in urban and in rural 
areas. These measures should include the identification and elimination of obstacles and 
barriers to accessibility in:

•	 Buildings, roads, transportation and other indoor and outdoor facilities, including schools, 
housing, medical facilities and workplaces; and

•	 Information, communications and other services, including electronic services and 
emergency services. 

Article 9(2) requires State Parties to: 

•	 Develop, promulgate and monitor the implementation of minimum standards and 
guidelines for the accessibility of facilities and services open or provided to the public; 

•	 Ensure that private entities that offer facilities and services which are open or provided to 
the public take into account all aspects of accessibility for PwD; 

•	 Provide training for stakeholders on accessibility issues facing PwD; 

•	 Provide signage in Braille and easy to read and understand forms in buildings and other 
facilities open to the public; 

•	 Provide forms of live assistance and intermediaries, including guides, readers and 
professional sign-language interpreters, to facilitate accessibility to buildings and other 
facilities open to the public; 

•	 Promote other appropriate forms of assistance and support to PwD to ensure their access 
to information; 

•	 Promote access for PwD to new information and communications technologies and 
systems, including the Internet; and

•	 Promote the design, development, production and 
distribution of accessible information and communications 
technologies and systems at an early stage, so that these 
technologies and systems become accessible at minimum 
cost. 

Care should be taken to ensure that the development of 
facilities caters to all categories of PwD. An overhaul of the 
administrative system will ensure that they are not left out as 
Malaysia moves toward fully developed status by 2020.
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(b)	 Old-age Disabilities

As an increasing number of Malaysians are living well into old age, they are in greater need 
of assistance in performing routine functions. Demand is also going up for medical care and 
nursing homes, while families are burdened with the high cost of care for elderly members. 

(c)	 Education

Facilities in mainstream schools are generally unsuited to the needs of children with disabilities. 
These are rarely equipped with ramps or toilets for wheelchair-bound students, for example. 
As such, parents are often advised to enrol the children in a special-needs school, where the 
facilities cater for the physically challenged. However, this must be accompanied by assistance 
for those with different categories of disability. For instance, a visually-impaired student would 
have difficulty looking for reference books in the library, especially when Braille materials are 
lacking.

(d)	 Employment

The Government’s long-standing policy to absorb at least 1% of PwD into the work force has 
been negated by challenges in implementation. At the heart of this is that most PwD have not 
had access to schooling at an early age. Most cannot fulfil the basic requirement of providing 
a Sijil Pelajaran Malaysia certificate to obtain employment, although a few hold diplomas or 
degrees. Many PwD therefore resort to low-paid jobs, as masseuses and telephone operators.

(e)	 Healthcare Services

Accessibility to and the adequacy of healthcare services are core concerns of PwD. As they 
are less likely to be employed, they do not enjoy health benefits that are usually offered with 
employment. Insurance companies fear awarding policies to PwD, as they are deemed to be of 
‘high risk’ even in cases where the individual is financially stable.

(f)	 Public Transportation

Routine difficulties in utilising public transportation in Malaysia are multiplied for the PwD. For 
instance, not all terminals or bus/taxi stops are equipped with Braille signage, while pavements 
and access routes are not wheelchair-friendly. PwD who own cars can find it difficult to get 
parking space, as the lots reserved for them are taken by able-bodied persons.  

4. 	 NATIONAL CONFERENCE ON NON-DISCRIMINATION

The Commission co-organised another National Conference on Non-Discrimination in Kuala 
Lumpur, together with Pusat KOMAS and the Institute of Ethnic Studies of Universiti Kebangsaan 
Malaysia. As with the conference in 2011, this highlighted incidents of discrimination and racism, 
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as well as related policies and decisions by the authorities. The Commission is pursuing such 
discussions to provide a safe and open space for dialogue, and to identify ways to move toward 
social harmony.

5. 	 IN-HOUSE TRAINING

Training is important for organisational development and success. To ensure that its employees 
are more efficient and productive, the Commission conducted training on human rights issues, 
among other topics, over the year.

Table 1: In-house Training for Staff, 2012

NO. TOPIC DATE

1. Free Trade Agreements and Their Impact on Human Rights in 
Malaysia, by Third World Network

16 January

2. HIV/AIDS and the Rights of Persons Living with HIV/AIDS, by Pink 
Triangle Foundation

27 January

3. ‘Stop LYNAS’ Campaign: Right to Health and Information, by Stop 
Lynas Group

24 February

4. Breast Cancer Awareness: Right to Health and Information, by 
Breast Cancer Welfare Association Malaysia (in conjunction with 
International Women’s Day)

23 March

5. Screening of ‘Sicko’, a documentary by Michael Moore (in 
conjunction with World Health Day)

7 April

6. Visit to The Star printing plant (in conjunction with World Press 
Freedom Day)

22 June

7. Criminal Investigation and Court Procedures, by the Bar Council 27 July

8. Protocol And Etiquette, by the Institute of Diplomacy and Foreign 
Relations Malaysia

7 September

9. First Aid and Emergency Responses, by St John Ambulance 
Malaysia

2 November
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6.	 ACTIVITIES IN SABAH AND SARAWAK

(a)	 Sabah Office

In cooperation with the Federal Complaints Bureau of the Prime Minister’s  Department, 
the Sabah Office promoted human rights education in five districts, where it also recorded 
complaints on alleged violation of human rights. To expose youth to the concept of human 
rights, it visited two Community Learning Centres established by community organisations with 
the help of PACOS Trust, a local NGO, to provide indigenous children with equal opportunities 
to receive pre-school education. The centres are in Kampung Kipouvo and Kampung Kibunut in 
the Penampang district. 

In addition, the Sabah Office organised a Cultural and Education Festival in conjunction with 
Malaysia Day from 7-9 September. This enabled the Commission to raise awareness of human 
rights by reaching out to different communities, particularly those living in rural areas, and to 
promote the Commission’s work.

(b)	 Sarawak Office

The Sarawak Office organised five human rights activities in collaboration with the Dayak 
Bidayuh National Association, Central Prison of Sri Aman, Police Training Centre and College 
of Nursing, Kuching. The programmes will serve as a stepping stone for future activities to 
educate the public on their human rights.

Chapter 1 - Report of the Education and Public Relations Group



39

II.	 PUBLIC RELATIONS DIVISION

The Division arranged promotional and publicity activities for the Commission, alongside 
courtesy calls on government agencies and media organisations. Over the year, it received 
visitors including delegations from other national human rights institutions (NHRIs) and 
universities, as well as United Nations Special Rapporteurs and students.

It was involved in road shows that featured talks and meet-the-people sessions at the grassroots 
level, media interviews, and other related activities for members of the Commission. The 
Division organised the second Human Rights Awards ceremony, and undertook the release of 
the Commission’s press statements (see Appendix I).

1.	 LAUNCH OF THE ANNUAL REPORT 2011

For the first time since its inception, the Commission launched its Annual Report to ensure 
a higher public profile for key human rights issues. The launch on 16 April at an open forum 
gave the Commission an opportunity to discuss the main issues of 2011 and to highlight its 
recommendations. The 80 participants comprised representatives of government agencies, 
NGOs and the media. Among the issues that caught their attention were the rights of sexual 
minority groups, migrant workers, refugees and asylum seekers, the moratorium sought on the 
death penalty, and the right to choose a religion. 

Man by nature requires the right to 
determine his own destiny. Indeed it is very 
fundamental to a society that individual 
rights be highly placed in the appropriate 
perspective. The proper placement of an 
individual’s rights to manoeuvre himself 
within the societal set-up is the key to the 
establishment of a noble society.

Datuk Nik Mustapha Hj Nik Hassan
Director of Institute of Islamic Understanding Malaysia
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(i)	 Migrant workers and trafficking in persons 
	 A participant highlighted cases where migrant workers were not allowed to work with a 

new employer while waiting for their claims to be heard in court. In many cases, these 
workers were repatriated without any money to take home to their families. Delays in the 
resolution of court cases also left these victims frustrated. The participant expressed hope 
that the workers would be allowed to earn some money or work under a new employer 
while waiting for resolution of their cases, or be repatriated expeditiously.

	 The Commission took note of this, assuring participants that it had previously raised the 
matter with the respective authorities. It acknowledged that the current mechanism on 
migrant workers has some flaws which would have to be rectified soon. The Commission 
is of the view that the rights of workers should be respected regardless of their nationality.

(ii)	 Death penalty
	 The Commission emphasised the need to abolish the death penalty in the spirit of Article 

3 of the Universal Declaration of Human Rights (UDHR) and Article 6 of the International 
Covenant on Civil and Political Rights. The Commission has co-organised several activities 
with the Bar Council, the European Union and Amnesty International to raise awareness 
of the issue. These activities comprised Roundtable Discussions and an inter-university 
debate competition. The Commission has consistently called on the Government to consider 
imposing a moratorium on the death penalty or commuting this form of punishment to life 
imprisonment, especially for those who have been on death row for more than five years.

(iii)	 Sexual minority groups 
	 Representatives of the Islamic Development Department and Persatuan Ulama Malaysia 

expressed concern over issues relating to sexual minority groups, or SOGI. They were of 
the view that Islamic beliefs and values should be taken into account, and suggested the 
adoption of the Cairo Declaration on Human Rights.

	 The Commission explained that the UDHR, which was adopted in 1948, lays down 30 
principles for every individual, and that it does not mention sexual minority groups. The 
Commission also said it is concerned about ill-treatment and discrimination of SOGI 
in Malaysia, pointing out that their rights and fundamental liberties must be respected 
alongside those of every human being.

2.	 PERMANENT PARLIAMENTARY SELECT COMMITTEE ON HUMAN 
RIGHTS

The Commission has, for the past 13 years, prepared and submitted its Annual Report to 
Parliament in time for its first sitting of the year, and has repeatedly urged the Government 
to table the Report for debate by Members of the Parliament. To date, this has not been done. 

Hence, the Commission was pleased with the announcement on 23 October by Dato’ Seri 
Mohamed Nazri Abdul Aziz, the Minister in the Prime Minister’s Department, who said that the 

Chapter 1 - Report of the Education and Public Relations Group



41

Government has taken the initiative to set up a Permanent Parliamentary Select Committee on 
Human Rights. This will provide an important forum for Members of Parliament to discuss the 
Annual Report and to address human rights issues raised by the Commission.

The Commission lauds this as a positive step toward improvement of the human rights situation. 
It is hoped that the Permanent Parliamentary Select Committee will be established expeditiously 
so as to enable it to discuss the next Annual Report. The Commission will, nevertheless, continue 
to persuade the Government to table the Annual Report for parliamentary debate, consistent 
with the practice in many countries that have a NHRI.

3.	 FORUM ON MEDIA FREEDOM

On 31 May, the Division organised a forum on media freedom in conjunction with World Press 
Freedom Day, with the theme ‘New Voices: Media Freedom Helping to Transform Societies’. 
The forum in Kuala Lumpur attracted 60 participants consisting of media professionals and 
representatives of government agencies and NGOs. 

The main objectives were:

•	 To create awareness among journalists and other media practitioners of their basic 
rights while on duty;

•	 To assess the state of media freedom in Malaysia; 

•	 To provide a platform for exchange of thoughts and ideas on how to improve media 
freedom; and 

•	 To redefine the duties and responsibilities of media practitioners, as well as media 
ethics.  

Datuk Azman Ujang, former Bernama Chief Editor, moderated the forum at which four panellists 
shared their views and experience. They were Ms Masjaliza Hamzah, Executive Officer, Centre 
for Independent Journalism; Prof Dr Ahmad Murad Merican, Lecturer at the Department of 
Management and Humanities, Universiti Teknologi PETRONAS; Mr Fahmi Fadzil, Media Activist; 
and Mr Chin Sung Chew, President of the National Union of Journalists, Peninsular Malaysia.

Questions from the floor raised such issues as:

•	 The effect of laws, markets and dominant ideologies on media freedom; 

•	 Negative connotation of the meaning of ‘media freedom’, which is sometimes seen as 
a bid to overthrow the Government; 
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•	 Lack of understanding between the Government and media practitioners, which has 
made it harder to advocate media freedom and move the country forward to be more 
respectful of media freedom and to become more democratic; and 

	
•	 The need for an acceptable format in establishing a Media Council in Malaysia.

Based on presentations by the panellists and the question-and-answer session, the Forum 
recommended that:

(i)	 There should be a Press Council that is governed by an Act of Parliament and which is 
recognised as a statutory body.

(ii)	 The Press Council should regulate and protect journalists; protect the public interest; 
define freedom of expression; discipline journalists; and provide an avenue for public 
complaints.

(iii)	 The Printing Presses and Publications Act 1984 (Act 301) should be repealed.

(iv)	 A Freedom of Information Act should be enacted toward fostering administration that is 
less secretive and more open; and

	
(v)	 Funds should be channelled to encourage the media community to be more independent.

4.	 THE HUMAN RIGHTS AWARDS 

The Human Rights Awards 2012 ceremony was held on 10 December in conjunction with World 
Human Rights Day. The awards acknowledge and honour individuals and organisations who 
have contributed much energy and effort to the promotion and protection of human rights. 

(a) 	 Nominations

The Commission received a total of 37 nominations for the three main categories:

•	 The Community Award (Individual), to an individual with a proven track record in 
promoting and advancing human rights in the community on a non-profit basis; 

•	 The Community Award (Organisation), to a non-governmental or community-based 
organisation with a proven track record in promoting and advancing human rights in 
the community; and 

•	 The Media Award, for work published in Malaysian magazines, newspapers, dramas, 
news or current affairs programmes, documentaries, or broadcasts on TV or radio 
over the past two to three years, and particularly but not exclusively, up to 31 August 
2012.
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(b)    Recipients in 2012

(i)	 The Community Award (Individual)
	 This went to Mr Cecil Rajendra for his continuous efforts in promoting human rights. A 

major contribution was the setting up of Malaysia’s first free legal aid centre in 1976 to 
provide free consultation to the poor.

		

(ii)	 The Community Award (Organisation)
	 Pasukan Keselamatan Sukarela SJKC Pei Chai from Kuantan, Pahang, won this category. 

The security group comprises a group of parents who take turns to be on duty during school 
hours to ensure the safety of children, as well as to provide a safe learning environment.  
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Veteran lawyer Mr Cecil Rajendra, who has a passion for pursuing human 
rights through legal practice, accepts the Community Award (Individual)

Mr Cheong Chan Meng, Chairman of the Parents-Teachers Association,
SJKC Pei Chai, receives the Community Award (Organisation)
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(iii)	 The Media Award
	 Two recipients were chosen. Ms Selina Kong Lik Hwan of NTV7 took an award for her 

documentary, ‘Give Life a Second Chance’, which focused on the death penalty and a 
Malaysian national currently on Singapore’s death row. Mr Lee Way Loon of Malaysiakini 
wrote a three-part report on the struggles of the Baram native community in Sarawak 
whose rights have been affected by construction of the Murum hydroelectric dam. 

(iv) 	 Special Award
This went to the Sexual Crimes, Domestic Violence and Child Abuse Investigation 
Division of the Criminal Investigation Department, Royal Malaysian Police, for its 
outstanding work.
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Dato’ Abdul Malek Hj Harun accepts the Special Award on 
behalf of the police force

Ms Selina Kong, the producer of ‘Give Life A Second Chance’ 
with her production team, Mr Rosdy Khalil Mufti (Visual 
Editor) and Khairul Azhar Mohamed (Cameraman)

Mr Lee Way Loon highlighted 
problems faced by the Baram 
native community in Sarawak
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The Commission was also delighted to present Certificates of Appreciation to eight other 
nominees:

(i)	 The Community Award (Individual)
•	 Muhamad Hafiz Ismail
•	 Murugeswaran Veerasamy 
•	 Azlina Mohamed Isa

	
(ii)	 The Community Award (Organisation)

•	 Program Pemulihan Dalam Komuniti, Federal Land Development Authority
•	 Protect and Save The Children Association of  Selangor and Kuala Lumpur 

(iii)	 The Media Award
•	 Mary Chin
•	 Faizal Riduan

5.	 TALKS AND EXHIBITIONS

The Commission delivered talks on human rights to grassroots communities via its ‘SUHAKAM 
Bersama Masyarakat’ programme, as well as on the invitation of other organisations. Exhibition 
booths were set up at various venues to provide further information.

The ‘SUHAKAM Bersama Masyarakat’ programme was conducted in Kuala Terengganu (3 
April), Alor Setar (6 June) and Johor Bahru (18 October) to promote awareness of, and provide 
education on, human rights. Among the participants were representatives of government 
agencies, NGOs, village groups, Parents-Teachers Associations, retirees and the media.
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The objectives were to create awareness of the Commission’s roles and functions, to obtain 
feedback on human rights issues, to respond to questions raised, and to collaborate with 
government agencies at the district and state levels to promote and protect human rights. The 
programme also provided an avenue for complaints to be lodged. 

The Commission observed that most of the issues raised were related to dissatisfaction with 
local councils and law enforcement agencies. Participants said they found it taxing to lodge 
complaints and blamed this on ineffective communications within the government agencies. 
Some alleged discrimination in the enforcement of the law, while others claimed to have been 
disregarded in terms of development opportunities. As a result, some were of the view that they 
could only make their voices heard through public demonstrations. The Commission emphasised 
the need for both the government agencies and the communities to fully understand the concept 
of human rights and to respect this. 

6.	 COURTESY CALLS 

(a)	 Visits by Various Organisations

Commissioners James Nayagam and Muhammad Sha’ani Abdullah were on hand to welcome a 
delegation on 28 November from the Ombudsmen Members of the Control Yuan of the Republic 
of China (Taiwan). The six-member delegation led by Mr Hung Chao Nan was assisted by Ms 
Chen Jin-Ling, Deputy Director, Taipei Economic and Cultural Office in Malaysia, who acted as 
interpreter. The visit was to share knowledge and best practices in protecting and upholding 
human rights.  

Dr Mutuma Ruteere, the UN Special Rapporteur on Contemporary Forms of Racism, Racial 
Discrimination and Xenophobia and Related Intolerance, visited the Commission on 20 
November. Vice-Chairman Datuk Dr Khaw Lake Tee chaired an informal meeting to discuss 
issues of racial discrimination.
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On 6 November, the Commission welcomed a six-member delegation from the National Human 
Rights Commission of Korea led by Investigation Officer Mr Hwan Seok Choi. They had a special 
interest in Malaysia’s policies on social integration of the minorities and protection of their 
human rights. 

Eighteen undergraduate and post-graduate students of the Faculty of Law, University of Sydney, 
Australia, visited the Commission on 17 July as part of their Southeast Asia Winter School 
Programme, conducted by the Ahmad Ibrahim Kuliyyah of Laws, International Islamic University 
Malaysia. Accompanied by Assoc Prof Dr Khairil Azmin Mokhtar, Director of the Southeast Asia 
Winter School Programme, and Dr Salim Ali Farrar, a lecturer at the Faculty of Law, University 
of Sydney, they were given a briefing by Commissioner Detta Samen on the Commission’s 
background, activities and challenges faced. A question-and-answer session followed.  

On 11 July, 20 students from the Faculty of Law, Monash University, Australia, called at the 
Commission’s office with faculty members Dr Stephen Gray and Dr Heli Askola. They sought 
information on the Commission’s activities and a discussion of current issues in Malaysia, 
including freedom of speech, freedom of assembly, security and emergency laws, freedom of 
religion and the rights of minority groups. They were also briefed on the Commission’s roles and 
functions and given the opportunity to observe a public hearing under the Public Inquiry into 
Incidents During and After the 28 April 2012 Public Assembly.

On 26 June, the Commission welcomed a delegation from the National Human Rights 
Commission of Bangladesh. This was its first visit. The delegation was led by the Chairman, 
Prof Dr Mizanur Rahman, and accompanied by six Members and an officer. Their purpose was to 
exchange information and ‘best practices’; study the institutional structure of the Commission; 
and establish networking between the two NHRIs. 

Tan Sri Hasmy Agam, Chairman of the Commission, highlighted ongoing activities including the 
National Inquiry into the Land Rights of Indigenous Peoples in Malaysia; the Public Inquiry into 
Incidents During and After the 28 April 2012 Public Assembly; and compilation of the Annual 
Report. He also shared his views on the success and challenges faced in upholding human 
rights. Commissioner James Nayagam arranged for a field visit to a shelter for victims of 
human trafficking in Kuala Lumpur the following day.

On 24 April, the Commission received an informal visit from Professor Geraldine Mackenzie, 
Pro Vice-Chancellor (Research) and Dean of the Faculty of Law at Bond University. This was 
to discuss the Commission’s work and to explore the possibility of internship opportunities for 
students of the university.

The Myanmar National Human Rights Commission sent a team for a study-visit on 17 February. 
The Commission, represented by Vice-Chairman Datuk Dr Khaw Lake Tee outlined the work 
being done on the National Inquiry into the Land Rights of Indigenous People in Malaysia, and 
exchanged ideas on strengthening and protecting human rights.
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(b)	 Visits by the Commission

On 9 September, the Commission visited Pusat Warga Tua Impresif, a care centre for elderly 
people, located in Petaling Jaya, Selangor. The visit was among activities of the Education and 
Public Relations Group, as part of initial groundwork to promote and protect the rights of older 
persons.

On 6 September, the Commission arranged for Mr Maina Kiai, the UN Special Rapporteur on the 
Rights to Freedom of Peaceful Assembly and Association, to pay a courtesy call on the Inspector-
General of Police (IGP) Tan Sri Dato’ Seri Haji Ismail Omar. Also at the meeting were Datuk Dr 
Khaw Lake Tee, the Commission’s Vice-Chairman; Tan Sri Dato’ Seri Khalid Abu Bakar, Deputy 
IGP; and Dato’ Wira Salleh Mat Rasid, Director of Internal Security and Public Order.

The visit was arranged for Mr Kiai to gain insights from the Royal Malaysian Police into peaceful 
assemblies held in Malaysia. Datuk Dr Khaw took the opportunity to express the Commission’s 
appreciation to the IGP for cooperation offered on the Public Inquiry into Incidents During and 
After the 28 April 2012 Public Assembly.

On 31 May, the Commission, led by Chairman Tan Sri Hasmy Agam visited the Karangkraf Group 
in Shah Alam to better understand the administration and the running of a media organisation. 
The visit enabled discussions and the sharing of views in regard to human rights, so that the 
media is better equipped to relay messages.

7.	 MEDIA RELATIONS

The Commission acknowledges the significant role of the media in imparting information on 
human rights. The media helps connect the Commission with the people and can shape the 
thinking and opinions of the public. At the same time, the Commission will utilise social media 
to promote human rights through its Facebook page and Twitter account, which have over 2,500 
fans and 3,800 followers respectively. 

The Human Rights Commission of Malaysia Act 1999, under Section 4(2), empowers the 
Commission to issue public statements on human rights. While most online news portals have 
been very receptive of the statements, the mainstream media has not been as forthcoming 
in providing space or airtime. Nevertheless, most radio and television talk-show programmes 
have been cooperative in inviting members of the Commission to speak on thematic human 
rights issues. Several newspapers have also interviewed members of the Commission to get 
their comments on alleged human rights violations. The Commission hopes that the media will 
be supportive in drawing attention to human rights issues.
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III.	LOOKING FORWARD

The Education and Promotion Division looks forward to actively engaging government 
agencies to explore ideas and methods in promoting human rights, as well as in implementing 
the Commission’s various recommendations. While recognising that government agencies are 
core actors in this, the Commission takes cognizance of the equally important role that the 
private sector can play in delivering human rights to the public. It will therefore approach more 
groups in the private sector to get involved.

The Commission will embark on new projects involving issues in ageing and children with 
learning difficulties. Consultations will be held with the affected groups to understand their 
problems, and meetings will be held with stakeholders to reduce and ultimately eliminate 
infringements of human rights of these vulnerable groups.

The Public Relations Division will help the Commission in stepping up awareness of human 
rights through various channels and activities including exhibitions, compilation of publications 
and engagement with the media and the public. There are plans to organise more events and 
competitions, and to strengthen the Commission’s corporate brand.
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CHAPTER2
REPORT OF THE COMPLAINTS, 
MONITORING AND INQUIRIES 
GROUP

•	 Complaints and Monitoring Division

•	 Inquiries Division
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In April, the Commission carried out a restructuring of portfolios. The Complaints and Inquiries 
Working Group was renamed the Complaints, Monitoring and Inquiries Group to reflect current 
functions and responsibilities. 

1.	 RESOLUTION OF COMPLAINTS

The Commission received a total of 911 complaints (Figure 1) at its Kuala Lumpur, Sabah and 
Sarawak offices. Of these, 30 were in form of memoranda.

Figure 1: Complaints Received, 2008-2012

Injustice anywhere is a threat to 
justice everywhere.

Martin Luther King Jr
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Upon deliberation, the Commission decided that 251 complaints were outside its jurisdiction, 
being: 

•	 Disputes pending before the courts or which have been disposed by the courts;

•	 Administrative issues which should be addressed by the relevant agencies; and

•	 Matters that are under the jurisdiction of professional bodies.

The Commission further decided not to act on complaints from anonymous sources due to the 
difficulty of verifying allegations and reporting the outcome to the complainant, if any.

Figure 2: Resolved and Pending Cases, 2012

Figure 3: Resolved and Pending Cases, 2008-2012
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Table 1: Breakdown of Human Rights Complaints, 2012

NO. COMPLAINTS PENINSULA SABAH SARAWAK

1. Government Agencies
i.	 Police Force

a.	 Inaction
b.	 Abuse of power
c.	 Excessive use of force

ii.	 Prison Department
iii.	 National Registration 

Department
iv.	 Immigration Department 

36
38
34
12

5
9

8
3
5
0

45
5

0
2
0
0

0
0

2. Preventive Detention Laws 
i.	 Dangerous Drug (Special 

Preventive Measures) Act 1985
ii.	 Internal Security Act 1960
iii.	 Emergency (Public Order and 

Prevention of Crime) Ordinance 
1969

3

2

5

0

0

0

0

0

0

3. Land Matters 8 141 28

4. Indigenous Peoples 34 0 0

5. Refugees 50 0 0

6. Migrant Workers 41 17 8

7. Persons with Disabilities 7 0 0

8. Environment 1 0 0

9. Death in Custody 1 0 0

10. Education 9 1 0

11. Others 77 14 11

TOTAL 372 239 49
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cases (Figure 2), while the rest are still being investigated.
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2.	 ISSUES ARISING FROM COMPLAINTS

(a)	 Exercise of Police Powers

Complaints involving alleged use of force by the police, 
abuse of power and delays in acting on reports lodged are 
still among the highest number of complaints received. 
The Commission received 126 cases against the police 
force during the year. Among these were allegations that 
arrested persons were assaulted while in custody. In 
most cases, it was reported that the assault took place 
during interrogation to compel the individuals to admit to 
wrongdoing.
 
Allegations of abuse of power included complaints of unlawful arrest, where the police re-
arrested those who had been freed by the courts or detention centres; the extension of remand 
by producing the arrested person in the Magistrate’s Court in several districts; intimidation of 
complainants to withdraw reports against the police force; bias towards certain parties; and 
failure to act on reports lodged. 

The Commission, while reiterating the recommendations made in its Annual Report 2011, adds 
the following suggestions: 

(i)	 To avoid physical contact with the arrested persons especially during interrogation, the 
police should use forensic science to support their investigation. 

(ii)	 No pressure – whether physical or mental – should be exerted on suspects, witnesses or 
victims in attempting to obtain information from them.1 

(iii)	 The police should conduct initial investigations before making an arrest. Arrests should 
only be made where there is reasonable suspicion that a person has committed an offence 
or when it is reasonably considered necessary to prevent a person from committing an 
offence or from fleeing. 

(iv)	 Continuous training should be provided to all officers on procedures on arrest, the rights of 
those arrested, and techniques for effecting arrest safely and humanely.

1	 Human Rights Standards and Practice for the Police: Expanded Pocket Book on Human Rights for the Police, p10, 
United Nations Publication, 2004
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(b)	 Death in Police Custody 

As of the year under review, the Commission has requested the police to notify it of any death 
in custody within 24 hours. The police responded in September; as at 31 December, eight cases 
had been reported to the Commission. 

The Commission is the process of drafting a Standard Operating Procedure (SOP) on handling 
cases of death in custody upon notification by the police.

The Commission takes a serious view of death in custody. The right to life must be protected by 
all parties. The safety of detainees cannot be compromised by the authorities. Accordingly, the 
Commission recommends that the authorities implement the following procedures as standard 
practice: 

(i)	 Conduct health screening when a person is arrested and detained; 

(ii)	 Contact the detainee’s family members for information on ongoing treatment or medication; 
and

(iii)	 Immediately refer detainees who are ill to a medical practitioner.

(c)	 Preventive Detention Laws 

(i)	 Internal Security Act 1960 (ISA)
	 The authorities responded to the repeal of the ISA by releasing 19 detainees before 

the expiry of their detention order. They were freed in August, October, November and 
December (Chart 1). 

Migrant workers submit a memorandum to Commissioner Detta Samen on alleged abuses 
under the 6P Programme 
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	 As at 31 December, 23 detainees were still being held at the Kamunting Detention Camp in 
Taiping, Perak of whom eight are Malaysian (Chart 2). The rest are foreign nationals.
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Chart 1: Release of ISA Detainees, 2012
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(ii)	 Proclamations of Emergency
	 Following the annulment of the three Proclamations namely Emergency Proclamation 

1966, Emergency Proclamation 1969 and Emergency Proclamation 1977, the authorities 
released those detained under the related emergency laws including the Restricted 
Residence Act 1933 and the Banishment Act 1959. 

(d)	 Right to Assemble Peacefully

The Peaceful Assembly Act came into force on 23 April. It was enacted following long-standing 
criticism of Section 27 of Police Act 1967, which stipulated the need to obtain a police permit 
before any public assembly is held. The Peaceful Assembly Act does away with the police permit; 
all that is needed is notification to the police 10 days ahead of the event. However, the new law 
imposes other restrictions on the organising of public assemblies, while any third party affected 
may raise objections to the planned assembly. 

Since the enforcement of the Peaceful Assembly Act, the Commission has observed that 
the police have exercised restraint during mass rallies like Himpunan Hijau in Pahang; in 
Pengerang, Johor; and at the May Day Rally in Kuala Lumpur. However, the police imposed 
several conditions on the organisers including prohibiting the participation of children below 
15 years, and disallowing processions. Despite this, it was observed that many attended the 
assemblies together with their children without incident. The Commission is of the opinion that 
certain restrictions in the Act and conditions imposed by the police are impractical, and curb 
the freedom of assembly. 

(e)	 Treatment of Detainees

(i)	 ISA detainees at Kamunting Detention Camp
	 Although the Government replaced the ISA with the Security Offences (Special Measures) 

Act 2012, any detention order made under the ISA before its repeal remains in force, unless 
revoked by the Home Minister. As a result, a number of detainees whose detention order 
has not been revoked went on a hunger strike in May to express dissatisfaction and demand 
their immediate release from the Kamunting Detention Camp. 

	 On 2 July, Gerakan Mansuhkan ISA submitted a memorandum to the Commission urging 
it to investigate allegations that those on hunger strike were being harassed by the camp 
authorities. A team of officers from the Commission visited the detention camp and 
recorded statements from the detainees. The Commission also made a request to the 
Ministry of Health to send forensics experts to examine the health of the detainees. On 6 
July, the Commission and a forensics team from Penang Hospital visited the camp. Based 
on the investigations, the Commission wrote to the Prison Commissioner-General with 
these recommendations:

•	 Standard guidelines or a SOP should be developed to handle detainees/prisoners on 
hunger strike.
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•	 There should be constant monitoring and health screening of those on hunger strike, 
and they should be referred to hospital if their condition deteriorates. 

•	 A medical team should be formed at the nearest hospital to provide care in the event 
of a hunger strike.

(ii)	 Inmate in poor health at Kajang Prison
	 On 17 July, the spouse of a prisoner at Kajang Prison complained to the Commission about 

his poor health. The Commission visited him on 19 September. Apparently, his health 
had deteriorated after he was caned eight times by the prison authorities as part of his 
sentence. The Commission made these recommendations to the prison authorities: 

•	 The prisoner should receive regular medical treatment and physiotheraphy in hospital.

•	 The prison authorities should make an effort to provide a wheelchair to facilitate 
mobility, so that the prisoner does not have to rely on fellow-inmates or the wardens.

•	 He should be placed in a cell with ventilation to minimise the onset of bedsores.

•	 The prisoner should undergo a medical check-up to determine the cause of his health 
problems.

(iii)	 Malaysians detained at Guantanamo Bay
	 The Commission was informed that the US is holding Malaysians among other nationals 

at the Guantanamo Bay Detention Centre. On 2 October, the Commission wrote to the 
US Embassy in Kuala Lumpur to obtain the identity and status of the Malaysians. The 
Commission, while acknowledging the need for legitimate counter-terrorism measures, 
reiterates that fundamental liberties and human rights are of utmost importance and must 
be upheld at all times. 

(iv)	 Malaysian held in Australian prison
	 The Commission intervened in the case of Mr Liew Chew Seng, 69, on humanitarian 

grounds. In 1991, an Australian court had sentenced him to 26 years of imprisonment 
for the murder of one Dr Vincent Chang.  Following an appeal from Mr Liew’s family, 
the Commission’s legal representative visited him on 21 April at the Long Bay Correctional 
Centre in Sydney. He was found to be suffering from Parkinson’s disease. He expressed 
remorse for the crime and apologised to the doctor’s family, the Australian community and 
the Australian Government. Based on this, as well as his age, illness and the 21 years he 
had served by then, the Commission made a written submission to the New South Wales 
State Parole Authority supporting his release on parole. He was released, and returned to 
Malaysia in October.

(v) 	 Foreign nationals held in Malaysia
	 The Commission also assisted in a number of cases involving foreign nationals, upon the 

request of either their family members or their national human rights institution. 
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	 One such instance was a request from the Mexican National Human Rights Commission 
concerning three Mexicans who had been sentenced to death by the Kuala Lumpur High 
Court under Section 39B(1)(a) of the Dangerous Drugs Act 1952. The Mexican National 
Human Rights Commission was concerned about the whereabouts and treatment of the 
trio. The Commission, after contacting the authorities, met the detainees at Kajang Prison 
on 19 September, interviewed them and communicated the findings to its counterpart in 
Mexico. 

3.	 REFUGEES/ASYLUM SEEKERS

The Commission received 50 complaints from the refugee/asylum seeker community in Malaysia, 
mainly those from Myanmar and Sri Lanka. Among the issues raised was the delay in obtaining 
documentation from the United Nations High Commissioner for Refugees (UNHCR) which 
would provide them with recognition as refugees. Another area of concern involved difficulty 
in being selected for the resettlement programme facilitated by the UNHCR. The Commission 
referred these complaints to the UNHCR for further action. The UNHCR now provides monthly 
statistics on its caseload and the resettlement programme. 

The refugees/asylum seekers also complained of hardship due to alleged harassment 
by the authorities, the inability to work, and lack of access to healthcare services and 
education for children. 

4.	 CHILDREN IN IMMIGRATION 
DETENTION CENTRES

The Global Campaign to End Immigration Detention of 
Children was launched on 21 March at the 19th session of 
the UN Human Rights Council in Geneva. In Malaysia, the 
campaign was jointly launched by a group of NGOs and the 
Commission on 2 April. 

Subsequent to this, the Commission and the NGOs met the 
Department of Immigration and the Home Ministry to seek 
the cooperation of the authorities in addressing the issue of 
children in immigration detention centres. At the meeting, 
it was agreed that a Working Group would be formed and 
that it would comprise relevant stakeholders.
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5.	 MONITORING OF ACTIVITIES

(a)	 Public Assemblies 

NGOs, students’ groups, marginalised communities and political parties organised public 
assemblies to express various grievances, in exercising their fundamental liberties and rights 
as guaranteed by Article 10(1)(b) of the Federal Constitution and enshrined in Article 20(1) of 
the Universal Declaration of Human Rights. The Commission was invited to observe several 
gatherings, to which it sent a team of monitors (Table 2). 

Table 2: Monitoring Activities in 2012

NO. EVENT DATE LOCATION

1.
Assembly at verdict in sodomy trial of 
Dato’ Seri Anwar Ibrahim

9 January 
Kuala Lumpur
Court Complex

2.
Himpunan Hijau 2.0 by Stop Lynas 
Group

26 February Kuantan, Pahang

3.
Himpunan Hijau 2.0 by Stop Lynas 
Group

26 February
Maju Junction,
Kuala Lumpur

4. Assembly by Gerakan Mansuhkan ISA 9 April 
Jalan Parlimen, 
Kuala Lumpur

5. Bersih 3.0 Rally 28 April Kuala Lumpur

6.
Assembly by 1 May Committee in 
conjunction with Labour Day

1 May
Dataran Maybank, 
Kuala Lumpur

7.
Assembly by Syiah Followers in 
conjunction with the anniversary of the 
birth of Siti Fatimah

14 May  
Seri Gombak, 
Selangor

8. Assembly by Gerakan Mansuhkan ISA 28 June 
Jalan Parlimen, 
Kuala Lumpur

9.
Himpunan Hijau by Bukit Koman Action 
Committee

2 September
Raub, Pahang

10.
Himpunan Hijau by Pengerang Action 
Committee of Sungai Rengit

29 September
Desaru, Johor

11.
Assembly by JERIT in conjunction with 
World Habitat Day

1 October 
Jalan Parlimen, 
Kuala Lumpur

12.
Campus elections at International 
Islamic University Malaysia

2 October Gombak, Selangor
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(b)	 University Campus Elections 

The Commission, for the first time, was invited to observe and monitor the election of student 
representatives at a public university on 2 October. This came after the International Islamic 
University Malaysia (IIUM) nullified its election results because of technical glitches.  

After being briefed on the election process, the Commission’s monitors visited all the polling 
centres, observed the balloting and the counting of votes. On the whole, the Commission found 
the election to have been conducted in a satisfactory manner, although there is room for 
improvement. The positive moves, such as allowing a external party to monitor the elections 
as well as conducting the process in transparent manner, are reflective of the university’s 
commitment to free and fair elections on campus.

(c)	 Places of Detention 

During the Commission’s visits to monitor places of detention nationwide, attention was given 
to the state of physical conditions, treatment of detainees, diet and healthcare provisions. The 
Commission also looked into specific issues brought to its attention. 
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It was observed that the conditions generally meet the minimum standards. However, some 
detention centres built during the colonial era are not conducive for the habitation of detainees. 
For example, at Taiping Prison, there are no toilet facilities in some cells and detainees are 
forced to use buckets instead. 

Death row detainees at both the Taiping and Alor Setar Prisons complained that they were not 
given sufficient time for recreational activities. They also asked if arrangements could be made 
for withdrawal of their contributions to the Employees Provident Fund, to ease the financial 
burden of family-members. 

Table 3: Visits to Places of Detention, 2012

NO. PLACES OF DETENTION DATE

1. Johor Bahru Prison, Johor 27 January

2. Taiping Prison, Perak 28 February

3. Alor Setar Prison, Kedah 29 February

4. Penor Prison, Kuantan, Pahang 12 March

5. Bentong Prison, Pahang 13  March

6. Rehabilitation Centre, Muar, Johor 2 April 

7. Kluang Prison, Kluang, Johor 2 April 

8. Simpang Renggam Prison, Johor 3 April 

9. Kamunting Detention Camp, Taiping, Perak 18 May 

10. Kamunting Detention Camp, Taiping, Perak 1 June 

11. Perlis Correctional Centre, Arau, Perlis 6 June

12. Kamunting Detention Camp, Taiping, Perak 6 July

13. Kajang Prison, Selangor 19 September

14. Kamunting Detention Camp, Taiping, Perak 8 November

15. Correctional Centre, Arau, Perlis 19 December

16. Rehabilitation Centre, Batu Gajah, Perak 20 December
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II.	 INQUIRIES DIVISION

1.	 PUBLIC INQUIRY INTO THE INCIDENTS  BEFORE AND DURING THE 
PUBLIC ASSEMBLY OF 9 JULY 2011

On 9 July 2011, a public assembly was held in Kuala Lumpur to show support for the demands 
of the Coalition for Clean and Fair Elections (Bersih 2.0). By then, the Government had declared 
Bersih 2.0 to be an illegal movement, leading to the Royal Malaysian Police taking preventive 
action, including the arrest of several individuals connected to the coalition. However, the 
assembly proceeded as planned. An unspecified number of people gathered at several locations 
in Kuala Lumpur from about 8am to 4pm, prompting the police to disperse the crowds using 
water cannon and tear gas.

After the assembly, numerous allegations of infringement of human rights were reported to 
the Commission, which then decided to conduct a Public Inquiry. In response to its request 
for further information, the Commission received eight public submissions, five of which were 
from individuals and three from organisations – the Bar Council, Tenaganita, and Suara Rakyat 
Malaysia and Bersih 2.0 which submitted a joint submission. In total, 36 names were submitted 
as possible witnesses.

The Public Inquiry Panel comprised Datuk Dr Khaw Lake Tee (Chairperson); Prof Emeritus 
Dato’ Dr Mahmood Zuhdi Hj Ab Majid (Member); and Mr Detta Samen (Member). The terms of 
reference were:

1.	 To determine whether there were any violations of the human rights of any person or any 
party prior to or during the public assembly on 9 July;
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2.	 If violations of human rights did occur, to determine:
•	 How such violations came about
•	 What administrative directives or procedures or arrangements contributed to such 

violations
•	 Which person or agency was responsible for such violations; and

3.	 To recommend measures to ensure that such violations do not recur.

(a)	 Public Hearings

The Public Inquiry, which had commenced on 11 October 2011, was concluded on
17 April 2012. Sixteen hearings were conducted, recording testimony from 31 witnesses, of 
whom 14 were members of the public and 17 were from the relevant government agencies. The 
Panel also received 42 exhibits including medical reports, photographs and video recordings. It 
visited the Tung Shin Hospital, Chinese Maternity Hospital, Federal Hill and KL Sentral to obtain 
a better understanding of alleged incidents at those sites.

As per the terms of reference, the report of the Panel was divided into two parts, looking at 
alleged infringement of human rights committed before and during the assembly. The full report 
has been published and is also available on the Commission’s website. A summary follows, 
outlining the testimony and findings on key complaints.

(b)	 Alleged Infringement of Human Rights Before the Bersih 2.0 Assembly

(i)	 The testimony
	 Dato’ Ambiga Sreenevasan, the Chairman of Bersih 2.0, alleged that by virtue of her 

position she had received, prior to 9 July 2011, numerous threats including death threat(s) 
from unknown individual(s), as well as intimidation from parties including individuals, the 
police and several government leaders. 

	 Dato’ Ambiga alleged that media reports had portrayed her in the wrong context, thereby 
violating her privacy and threatening her safety, as well as that of her family-members. 
To support her claims, she cited several examples, including the broadcast of her home 
address by a local television station; threatening phone calls from unknown individual(s); 
and publication of inaccurate statements about her in the media. Dato’ Ambiga further 
testified that, as a result, she and her family-members had felt threatened and had feared 
for their safety. She eventually had to hire a bodyguard. 

	 Dato’ Ambiga further claimed that attempts were made by various parties including the 
mainstream media to smear her reputation and defame her. These efforts, according to 
her, not only affected her position as a leader of the movement, but also indirectly gave 
a negative perception of the planned Bersih 2.0 rally. In support of her allegations, she 
tendered 287 reports published by the media.
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(ii)	 The findings
	 The Panel, after examining the testimony and evidence, was of the opinion that the 

reports, especially those published by the mainstream media, had depicted Bersih 2.0 as a 
movement that would create chaos. There were also efforts by several parties to deny Dato’ 
Ambiga a platform to express her views. 

	
	 The Panel found that the news reports were neither neutral nor balanced on the issues 

or purpose of the Bersih 2.0 assembly. Many reports were one-sided and did not provide 
comprehensive information to the public.2 The media also did not provide any proper 
assessment of issues.

	 The Panel said it acknowledges and respects the freedom of the media to publish news 
or views. However, it is the responsibility of the media to publish news that is fair and 
substantiated. The media should be neutral in its reporting and provide full information 
on news or events without favour to any party. Coverage should not be biased, partial and 
prejudiced. In this regard, the management of media organisations, in particular editors, 
should be more conscious of the role of the media and should always ensure the veracity 
of information before publishing it.  

	 The Panel also took note of the media’s function to report on and document events of 
public interest. It said all facts regarding issues should be published to help the public to 
arrive at their own judgment. In this regard, the media has an important role in enabling 
society to make a correct assessment of any matter or issue, by providing information that 
is true and accurate. The Panel reiterated the Commission’s view that media practitioners 
should be ethical and professional in fulfilling and exercising such responsibility.3

	 Similarly, the rights of individuals to personal safety and to be free from all forms of 
intimidation should be taken into account in media reports. Any information that could 
jeopardise a person’s safety, such as home addresses or telephone contact numbers, 
should not be disclosed.

(c) 	 Alleged Infringement of Human Rights During the Bersih 2.0 Assembly

(i)	 The testimony
	 A number of participants were arrested during the assembly and several suffered injuries 

allegedly caused by the direct actions of police personnel. The accounts of witnesses Hanafi 
Hawari, Yap Jee Kit, Fayyadh Afiq Akbakqry and Muhammad Sabu were corroborated by 
other witnesses, photographs and expert testimony of medical personnel. 

2	 Exhibit 39, Report of the Public Inquiry Into the Infringement of Human Rights Including the Use of Excessive Force 
Prior to and During the Assembly on 9 July 2012

3	 A Case for Media Freedom: Report of SUHAKAM’s Workshop on Freedom of the Media, pp10-11
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(ii)	 The findings
	 After careful consideration, the Panel was of the opinion that these injuries were suffered 

in the course of arrest or during the assembly.  
    
	 The Panel also considered the injuries suffered by Muhammad Sabu during his arrest. 

While there was no direct evidence that the police effecting the arrest had caused the injury, 
the Panel nonetheless noted that the method used should have been commensurate with 
or proportional to the level of risk at the time.

	 While the Panel is fully cognizant of the duty of the police force to safeguard security, it 
said that police personnel should also take into consideration the rights of individuals. 
The police should ensure that those arrested are able to exercise the rights stipulated in 
the Federal Constitution and other laws. As the witnesses had described varying degrees 
of injury sustained during their arrest, the Panel said the police should make it a matter 
of practice to see that medical treatment is available to those who need it. Officers or 
personnel, after making an objective evaluation that the injuries require medical attention, 
must ensure that such assistance is rendered immediately.  

(d)	 Incidents Outside Tung Shin Hospital (TSH) and Chinese Maternity Hospital

(i)	 The testimony
	 The Panel examined allegations that chemical-laced water and tear gas had been launched 

at participants seeking refuge in the compound of the two hospitals. Witnesses included 
a representative of the ‘Internal Inquiry of the Ministry of Health Malaysia – The Alleged 
Shooting of Tear Gas and Water Cannon Incident at Tung Shin Hospital, Kuala Lumpur’; 
members of the police force and hospital personnel.

	 The Officer-in-Charge and crew of a water cannon truck admitted that water fired from the 
vehicle had sprayed the compound of TSH, but claimed this was accidental due to several 
factors:
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•	 There was confusion while participants were running into the hospital compound.

•	 One crew-member said he did not know that there were hospitals in that area as he 
was new to Kuala Lumpur.

•	 The age of the water cannon truck, as well as the Perspex material of the windscreen, 
made it visually difficult for the crew to deploy the equipment or correctly assess the 
situation outside the vehicle. 

(ii)	 The findings
	 The testimony of witnesses convinced the Panel that the use of water cannon, tear gas and 

other equipment that may pose safety risks to individuals should not be used in and around 
public places such as hospitals and schools.

(e)	 Use of Tear Gas at the KL Sentral Bus Terminal

(i)	 The testimony
	 Several witnesses said tear gas had been fired at participants who had gathered at the bus 

terminal at KL Sentral. As the area is partially enclosed, the incident had triggered chaos 
within the confined space. Coupled with the poor lighting and insufficient exit points, this 
had made it difficult for the participants to disperse.

	 The Panel heard testimony supported by video recordings, that tear gas canisters were 
launched by police personnel from opposite ends of the bus terminal. This could have 
resulted in death or injury to participants. A member of the police force had been seen 
firing the tear gas canisters not downwards as ordered, but straight at the participants.

(ii)	 The findings
	 After reviewing the evidence, the Panel was of the opinion that the methods used to 

disperse the crowd at the bus terminal were not appropriate given the location of, and 
conditions in, the area. Method used in dispersing participants of assemblies should take 
into consideration the risks to both the participants and the police personnel themselves.  

2.	 PUBLIC INQUIRY INTO INCIDENTS  DURING AND AFTER THE 28 
APRIL 2012 PUBLIC ASSEMBLY

On 3 April, Parliament accepted a report tabled by the Parliamentary Select Committee 
on Electoral Reform, which had been established to study the demands of the Bersih 2.0 
Steering Commitee for clean and fair elections. The next day, however, Bersih 2.0 expressed 
its dissatisfaction with the report and announced that it would organise another rally, dubbed 
’Duduk Bantah’, from 2-4pm on 28 April at Dataran Merdeka, Kuala Lumpur. 

The police force on 27 April issued a press statement that it had obtained a court order under 
Section 98 of the Criminal Procedure Code from the Kuala Lumpur Magistrate’s Court prohibiting 
the public from holding any gathering or activity at Dataran Merdeka from 28 April to 1 May.
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It was reported in the media that the Home Ministry and Kuala Lumpur City Hall had offered 
alternative venues – such as Stadium Merdeka, Titiwangsa Stadium and Bukit Jalil Stadium – 
but the organiser had rejected this on the ground that they had been left with too little time to 
make changes.    

It was also reported that the police would allow the public to meet at the six  assembly points 
selected by Bersih 2.0, on condition that processions were not held. The police then blocked 
several roads in the city centre and cordoned off Dataran Merdeka with barricades. The location 
was also closedly guarded. Nevertheless, the assembly proceeded on 28 April. 

After the event, several parties parties urged the Commission to hold a Public Inquiry into 
allegations of human rights violations during and after the assembly. At this juncture, the Home 
Ministry was setting up the ’Independent Panel of Inquiry on Bersih 3.0’4 headed by Tun Hanif 
Omar. The Commission decided to look at the terms of reference of that panel before deciding 
whether or not to hold its Public Inquiry. 

The Independent Panel, however, did not announce its terms of reference for some time. In the 
interim, the Commission received a number of complaints and memoranda on alleged human 
rights violations.

Based on reports by the Commission’s monitoring teams and the complaints lodged, the 
Commission announced on 21 May that it would hold a Public Inquiry into Incidents During and 
After the 28 April 2012 Public Assembly.

The  Panel comprised Datuk Dr Khaw Lake Tee (Chairperson), Professor Emeritus Dato’ Dr 
Mahmood Zuhdi Hj Ab Majid (Member) and Mr Detta Samen (Member). The terms of reference 
were: 

1.	 To determine whether there were any violations of the human rights of any person or party 
during and after the public assembly;

2.	 If violations of human rights did occur, to determine:

•	 How such violations came about
•	 What administrative directives and procedures or arrangements contributed to such 

violations
•	 Which person or agency was responsible for such violations; and

3.	 To recommend measures to ensure that such violations do not recur.

4	 Bersih 3.0 refers to the ‘Duduk Bantah’ rally
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(a)	 Public Hearings

The Inquiry began on 5 July and was completed over a period of 29 days. A total of 49 witnesses 
testified during the public hearings and presented relevant evidence. Most members of public 
and the media came of their own accord, while police personnel were called in based on the 
testimony heard (Table 4). The witnesses were summoned under powers accorded to the 
Commission under Section 14 of the Human Rights Commission of Malaysia Act 1999. 

Table 4: Number of Witnesses by Category

NO. CATEGORY NO. OF WITNESSES

1. Members of Public 19

2. Members of Media 4

3. Police Personnel 18

4. Professionals/Experts 8

TOTAL 49
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III.	LOOKING FORWARD

In the year ahead, the Complaints and Monitoring Division will step up efforts in handling 
issues related to children in immigration detention centres, and to cases of death in custody 
upon notification by the police. It hopes to work closely with the authorities and civil society 
groups in addressing these issues more effectively. More systematic visits will be organised to 
places of detention. In line with the Commission’s decision to embark on work on children with 
learning disabilities and elderly persons, the Division will visit relevant facilities, such as homes 
for the elderly, in the year ahead. 

The Inquiries Division will publish the Report of the Public Inquiry into Incidents During and 
After the 28 April 2012 Public Assembly. It will also pursue discussion of the Commission’s 
recommendations in relation to previous Public Inquiries. Close attention will be paid to the 
right of citizens to assemble peacefully, and to the efforts of both the authorities and organisers 
to ensure that this democratic right is upheld and respected.
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Under its restructuring exercise, the Commission consolidated the former Law Reform and 
International Treaties Working Group; the Economic, Social and Cultural Rights Working 
Group; and the International Issues and Cooperation Committee into the Research and Policy 
Development Group. 

It is responsible for assisting the Commission in advising the Government to ensure that 
laws and policies are in line with applicable human rights standards; and recommending the 
ratification of, or accession to, international human rights instruments. In addition, it is the focal 
point for the Commission’s participation in international human rights fora.

The Research Division assumes the roles and functions of the Law Reform and International 
Treaties Working Group. During the year, the Division undertook studies to obtain stakeholders’ 
views on evolving human rights issues. It also assisted in preparing Independent Reports to 
the United Nations (UN) on implementation of Malaysia’s obligations under the international 
treaties that it has ratified. 

It has long been recognised that an 
essential element in protecting human 
rights was a widespread knowledge 
among the population of what their 
rights are and how they can be defended. 

Boutros Boutros-Ghali,
Sixth UN Secretary-General, 1992-1996
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1. 	 MONITORING THE IMPLEMENTATION OF THE CONVENTION ON 
THE ELIMINATION OF ALL FORMS OF DISCRIMINATION AGAINST 
WOMEN (CEDAW)

(a) 	 Independent Report to the CEDAW Committee 

In anticipation of the Government’s submission of its combined 3rd and 4th CEDAW State 
Periodic Report to the UN, the Commission took steps to ensure timely completion of its 
Independent CEDAW Report (‘the CEDAW Report’). This will supplement the State Periodic 
Report. The Independent Report will highlight issues based on the Commission’s observation 
of the Government’s progress in implementing the CEDAW Committee’s comments and 
recommendations in its 2006 Concluding Comments.1 The CEDAW Report flags several issues 
of concern:

(i)	 The absence of a Gender Equality Act 
	 Although Article 8 of the Federal Constitution was amended in 2001 by inserting the word 

‘gender’ as a prohibited ground of discrimination, Malaysia still does not have a Gender 
Equality Act. The Government had initiated discussions in 2010 to gather input, but the 
outcome is unknown. The Commission calls upon the Government to expedite the drafting 
of the law in consultation with the relevant stakeholders. It is the Commission’s hope that 
the proposed law will promote and protect the rights of women, hence elevating their 
status and empowering them.

(ii)	 Double standards on citizenship in the Federal Constitution 
	 The children of a Malaysian woman who is married to a non-Malaysian do not qualify 

automatically for citizenship. They are only eligible if they are born in Malaysia. In contrast, 
the children of a Malaysian man and a non-Malaysian woman qualify for citizenship 
regardless of the place of birth, provided that any such child born outside the country 
is registered at a Malaysian Consulate within a prescribed time, as stipulated in Article 
14 of the Federal Constitution. The Commission is aware of the administrative procedure 
introduced in 2010 to allow Malaysian women who are married to foreigners to apply for 
Malaysian citizenship for children born outside the country. On a constitutional basis, 
however, discrimination persists against women with foreign spouses. 

	 Article 15 of the Federal Constitution provides that citizenship may be conferred on the 
foreign wife of a Malaysian man upon application to the Government. However, there is no 
similar provision for the foreign husband of a Malaysian woman.

	 In view of these situations, the Commission urges the Government to review the provisions 
of laws generally and the Federal Constitution specifically to make these consistent with 
the principle of non-discrimination, in line with Malaysia’s treaty obligations.

1	 Pursuant to its review of Malaysia’s combined initial and periodic report in 2004, the CEDAW Committee issued 
Concluding Comments which contained positive comments, principal areas of concern and its recommendations.
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(iii)	 Sexual abuse and violence within marriage, and marital rape
	 The Commission welcomes the Government’s move to enact a new Section 375A in the Penal 

Code to criminalise a husband’s action of causing hurt in order to have sexual intercourse 
with his wife. Nonetheless the Commission is concerned that there is an exception to rape 
under Section 375 which basically de-criminalises marital rape. The Commission calls for 
the revocation of the exception under Section 375. 

(iv)	 Right to healthcare
	 The delivery of healthcare services has gradually improved. Women – including 

marginalised groups like the poor, Indigenous Peoples and migrants – are not excluded 
from receiving equal and equitable access to services. However, inadequate physical and 
economic access to healthcare services persists in some rural areas, while delivery of 
services is irregular because of bad weather, among other factors.

	
	 People in rural areas also lack access to information on avoiding disease, particularly in 

view of the potential impact on women’s health. For instance, women could be exposed 
to HIV/AIDS if spouses are involved in promiscuous activities. The Commission strongly 
urges the Government to put more effort into providing information to educate the public 
on health matters. 

(v)	 Incorporation of rules against sexual harassment into the Employment Act
	 In 2011, the Government incorporated the definition of ‘sexual harassment’ and other 

related provisions2 into the Employment Act 1955 to address the issue of sexual harassment 
in the workplace. The Commission is of the view that the definition of ‘sexual harassment’ 
is not sufficiently comprehensive. Firstly, it is the employer, not the employee, who 
determines if sexual harassment has occurred; secondly, the definition is only confined to 
alleged occurrences at the workplace. At the same time, the process for complaints and 
the penalties are not adequately covered. 

	 The Commission is particularly concerned about the complaints procedure when the 
allegation of sexual harassment is against an employer. In such cases, the Director-
General of Labour is authorised to direct the employer to inquire into complaints, which 
could result in bias. As such, the Commission recommends that the Government reviews 
the current regulations, and that it considers a separate and comprehensive piece of 
legislation against sexual harassment.

(vi)	 Maternity leave
	 The Government had extended maternity leave from 60 days to 90 with effect from 15 

October 2010. This is in line with the spirit of CEDAW and has given mothers the opportunity 
to bond with their children, which is essential in early infancy. The Government has capped 
total entitlement at 300 days, although women are allowed flexibility in customising leave 
between 60 and 90 days for each birth. 

2	 Part XVA Sexual Harassment, Sections 81A, 81B,81C, 81D, 81E, 81F, 81G;  Employment (Amendment) Act 2012, Act 
A1419 came into force on 1 April 2012.
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	 The Commission is of the view that the cap on maternity leave may limit a woman’s 
reproductive rights.3 In addition, most employers in the private sector have retained the 60-
day leave period. The Commission calls upon the Government to reconsider the cap on the 
total number of days for maternity leave and to ensure that the 90-day period is extended 
to women in the private sector. 

(vii)	 Women’s participation in the work force
	 While the Commission notes the increase in the number of women professionals in the 

work force, it is of the view that more effort should be made to ensure that the participation 
of women is equal and fair particularly in economics, politics and the Judiciary. Efforts 
should be intensified to ensure a reasonable proportion of women at the decision-making 
level in the public and private sectors.

 
(viii)	 Trafficking of women and girls
	 The National Action Plan (2010-2015) against trafficking in persons has seen the 

establishment of an Anti-Trafficking in Persons Council under the Home Ministry. The 
Council continues to coordinate implementation of the Anti-Trafficking in Persons and Anti-
Smuggling of Migrants Act 2007; and formulate policies and programmes to prevent and 
combat related offences.

	 The Commission recommends that awareness-raising among all levels of the society, in 
particular women and children, is stepped up. International, regional and multi-agency 
cooperation must be strengthened and expanded due to the cross-border nature of human 
trafficking.4 The Commission would like the human rights of victims to be guaranteed 
from the moment they are rescued, and during their rehabilitation and re-integration into 
society.

(ix)	 Rights of single mothers
	 At its seminar on single mothers on 20 October 2010, the Commission had noted 

the difficulties in transferring the ownership of houses built under the Public Housing 
Project and People’s Housing Project to widowed single mothers. The Commission has 
recommended that the policy be reviewed. The Government should also see to it that 
additional public housing units are built nationwide, including in rural and remote areas of 
Sabah and Sarawak.

	 The Government should also set up affordable and accessible childcare facilities for 
working parents, including single mothers, especially in the lower income group. There is 
currently a lack of day-care centres for children, particularly for those with disabilities, at 
the workplace.

3	 A total of 300 days of maternity leave may limit the number of children that a working mother may have.
4	 Human Rights Commission of Malaysia, Chapter 7: Trafficking of Women, Report on the Status of Women’s Rights in 

Malaysia, p51
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(x)	 Conflict between Syariah and civil law in relation to marriage
	 Under the Malaysian judicial system, the legal rights of Muslims and non-Muslim families 

are governed by different sets of laws. For instance, non-Muslim marriages are governed 
by the Law Reform (Marriage and Divorce) Act 1976, under the jurisdiction of the civil High 
Court. Muslim marriages are governed by the Islamic law enactments of the respective 
states under the jurisdiction of the Syariah Court. In cases where one spouse converts 
to Islam, a conflict of law situation may arise, leading to jurisdictional issues in relation 
to disputes over custody and guardianship of children, maintenance for the wife and the 
children, and distribution of matrimonial assets.

	 The Commission urges a review in order to provide a clear and comprehensive procedure 
for conversion to Islam, and to deal with the subsequent status of a marriage, division of 
matrimonial property, custody of children and payment of maintenance. 

(xi)	 Migrant domestic workers
	 In general, migrant workers are covered by the Employment Act 1955. However, the Act 

does not accord full protection to migrant domestic workers. There is no trade union for 
them either. Existing associations are generally male-dominated, creating an environment 
where migrant domestic workers have no other recourse if their rights are violated by 
employers. The Commission recommends that migrant domestic workers are provided 
with feasible recourse and remedies against abuses committed by employers, and that 
they are allowed to remain and work in the country while seeking and awaiting redress. It is 
also recommended that Malaysia enacts a law or amends existing laws to protect the rights 
of migrant domestic workers, and that it ratifies the International Labour Organisation’s 
Convention No 189 on Decent Work for Domestic Workers. 

	 On a related matter, it is disappointing that the law on minimum wage does not apply to 
domestic workers, which is a line of work dominated by women. 

(xii)	 Women refugees/asylum seekers
	 Malaysia has not ratified the Convention relating to the Status of Refugees 1951 and 

the Protocol relating to the Status of Refugees 1967. National laws do not differentiate 
between refugees, asylum seekers or undocumented immigrants. Most of the women 
refugees and asylum seekers are not working and are dependent on spouses or family-
members for financial support. The absence of documentation is a major dilemma for 
them. Once arrested, they are held at immigration detention depots and are only released 
at the intervention of the UN High Commissioner for Refugees. The Commission calls upon 
the Government to accede to the Convention relating to the Status of Refugees 1951.

(xiii)	 Optional Protocol to CEDAW
	 The Commission has consistently called upon the Government to ratify the Optional Protocol 

to the CEDAW, which provides for two procedures in complaints – the communication 
procedure and the inquiry procedure. Individuals are entitled to file a complaint under the 
Optional Protocol – if this is ratified – when all domestic remedies have been exhausted. 
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	 The Commission hopes that the Government will continue to engage the CEDAW Committee 
on the implementation of the Concluding Comments and to ensure substantive equality for 
women and to prevent discrimination. 

	 The Commission reiterates its call to the Government to withdraw its remaining reservations 
to Articles 9(2), 16(1)(a), 16(1)(c), 16(1)(f) and 16(1)(g) of the CEDAW and to ratify the Optional 
Protocol to CEDAW. 

(b) 	 Consultation with the Ministry of Women, Family and Community Development 
(MWFCD) on the CEDAW State Periodic Report

On 15 August, the MWFCD invited the Commission to discuss its combined 3rd and 4th draft 
CEDAW State Periodic Report to the UN. The Commission was also invited to submit its 
responses on the Report, which it has done.

2. 	 MONITORING THE IMPLEMENTATION OF THE CONVENTION ON 
THE RIGHTS OF THE CHILD (CRC)

In preparation for the submission of the CRC Report 2012 to the UN, the Commission visited 
10 selected schools, comprising five primary and five secondary schools in Kuala Lumpur and 
Selangor, to gather children’s views on specific human rights issues. The visits were conducted 
over a period of two months, upon obtaining approval from the Ministry of Education, Selangor 
Education Department and Kuala Lumpur Education Department. 

The Commission’s officers met 10-15 students from each school. The questions put to them 
focused on areas in which more measures are required of the Government to ensure that all 
children have full enjoyment of their rights as guaranteed by the CRC: 

•	 The extent of freedom of expression that they enjoy
•	 Their views on the national education system
•	 Their observations on race relations
•	 Baby abandonment issues
•	 Media freedom
•	 The necessity of corporal punishment in school
•	 Bullying in school

The students’ responses have been incorporated into the CRC Report 2012, in addition to the 
Commission’s observations from the visits and its stand on the issues involved. Information and 
findings from the visits may also be used by the Commission for the purposes of verification, 
further studies, and for other activities as it deems fit.

The CRC Report 2012 highlights ongoing issues of concern to the Commission, such as children 
with disabilities, cruel and inhuman treatment, freedom of religion, rights of refugee children, 
right to education, child trafficking and sexual exploitation, rights of indigenous children, and 
stateless children. 
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As highlighted in the Report, the Commission observes a lack of overall involvement within the 
Government machinery in realising the goals of the CRC. The CRC and child rights issues are, 
to a large extent, the responsibilities of the MWFCD. While it is acknowledged that there have 
been some consultations and cooperation among Ministries and agencies, the Commission is 
of the view that human rights and child rights issues should not be the sole responsibility and 
concern of the MWFCD. 

There is insufficient engagement with children in making decisions that affect their interests; this 
contravenes the spirit of the CRC. For example, based on the visits to schools, the Commission 
found that children with disabilities face many obstacles to learning under the current education 
system. Engaging with the children – as well as their parents and teachers – and considering 
their views and experiences may assist the Government in improving the system. 

3. 	 MONITORING THE IMPLEMENTATION OF THE CONVENTION ON 
THE RIGHTS OF PERSONS WITH DISABILITIES (CRPD)

On 17 March, the Commission received a memorandum, themed ‘Bangkit 2012’, from the 
Persons with Disabilities Working Group of the Bar Council Human Rights Committee. Eleven 
issues were highlighted, such as the registration of persons with disabilities (PwD), an education 
system that complies with the needs of PwD, accessibility, employment and living skills. The 
memorandum also offered recommendations on improving the rights and situations of PwD. 
The Commission is currently preparing a report based on research entitled ‘Malaysia – Its 
Compliance with the CRPD, Person with Disabilities Act, Malaysian Standards and Policies’. 
The research will be included as part of the Commission’s Independent Report to the UN.

4. 	 THE COMMISSION’S ROLE IN COURT 

The Commission held a watching brief in three cases before the courts – Teo Soon Heng & 
5 others v the Election Commission of Malaysia (the right to vote); Gan Soh Eng & 7 Ors v 
Guppy Plastic Industries Sdn Bhd (women’s rights); and Zaina bin Abidin Hamid @ S Maniam & 
3 Ors v Government  of Malaysia & 3 Ors (freedom of religion). In the first and third cases, the 
Commission relied on the Universal Declaration of Human Rights 1948 (UDHR) and the Federal 
Constitution in making its submission to the court. With regard to the second case, the CEDAW 
formed the basis of the Commission’s submission. 

In all three cases, the Commission was represented by a Commissioner and a lawyer from 
the Bar Council. The Commission is appreciative of the Bar and its members’ continuous 
commitment by providing professional services on pro bono basis. The Commission is also 
grateful for the Judiciary’s support in acceding to requests to hold a watching brief even when 
the application was made at short notice. 

The Commission reiterates the importance of its involvement in cases that provide an 
opportunity to promote human rights principles, as enumerated in the Federal Constitution 
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and the applicable human rights instruments. The Commission hopes to widen its involvement 
to criminal cases where human rights principles are involved, but only at the mitigation and 
sentencing stage. 

5. 	 REVIEW OF LAWS

(a)	 Repeal of the ISA and Enactment of the Security Offences (Special Measures) 
Act 2012

The Commission commends the Government for repealing the Internal Security Act 1960 (ISA) 
and welcomes, in its place, the Security Offences (Special Measures) Act 2012 (the SOSMA) 
which came into operation on 31 July.5 Major amendments were also made to the Penal Code6 
and Criminal Procedure Code7 to make their provisions consistent with the SOSMA.

The Commission notes that some provisions of the SOSMA are in line with the Commission’s 
recommendations in its report, Review of the Internal Security Act 1960, published in 2003. In 
it, the Commission had recommended that the ISA be repealed and that a new comprehensive 
law be enacted to deal with threats against national security (including terrorism) but with 
provisions that are in line with human rights principles. 

Accordingly, the Commission welcomes provisions of the SOSMA which only allow the police 
to detain a suspect for a maximum of 28 days for the purpose of investigation, after which the 
individual must either be released or charged with one or any of the specified security offences. 
The Commission also welcomes the clause for review of this provision every five years and for 
its cessation unless otherwise extended.  

However, the Commission has the following concerns which it hopes will be addressed:  

(i)	 The power of arrest and detention under Section 4 of the Act does not provide for judicial 
oversight when the detention period is extended up to 28 days. 

(ii)	 Although Section 5 provides for notification of the next-of-kin when a person is arrested 
and detained, the police have the power to deny him/her immediate access to legal 
representation for a period of up to 48 hours. 

(iii)	 The provision that grants the authorities the power to intercept communications under 
Section 6 infringes on personal liberty and the right to privacy. The Commission recognises 
the necessity to provide the Public Prosecutor and police with law enforcement tools to 
respond to evolving communications technology, and acknowledges that interception and 
retention of data for national security purposes may in some cases be justified. However, 
it maintains that allowing interception and retention of communication without sufficient 

5	  P.U(B) 256/2012
6	  Penal Code (Amendment) Act 2012 [Act A1430]
7	  Criminal Procedure Code (Amendment) (No. 2) Act 2012 [Act 1431]

Chapter 3 - Report of the Research and Policy Development Group



82

	 safeguards and oversight may violate the right to privacy. The Commission recommends 
that interception of communications should only be done pursuant to a court order, for 
specific purposes and a specified period of time.

(iv)	 Section 30 compels the court, upon an application by the Public Prosecutor, to commit an 
acquitted person pending exhaustion of all appeals. This would violate the personal liberty 
of the individual concerned. While noting that the intention is to prevent the individual from 
absconding and to ensure his/her attendance in court, the Commission asserts that the 
provision infringes on personal liberty, more so when the person has been acquitted by an 
impartial and competent judiciary. For this reason, the Commission strongly urges a review 
of Section 30 and suggests the adoption of procedures similar to other criminal cases in 
ensuring attendance in court, such as the surrender of travel documents and the payment 
of a bond.

(b)	 Section 114A of the Evidence (Amendment) (No. 2) Act 2012

Section 114A was added to the Evidence Act 1950 to provide for a case of presumption of fact 
in the posting of content via the Internet. The amendment came into force on 31 July.8 A person 
whose name, photograph or pseudonym appears on any posting depicting himself as the owner, 
host, administrator, editor or sub-editor is presumed to have posted the item unless otherwise 
proven. Any person who in any manner facilitates the posting or re-posting of content is also 
presumed to be the person who has posted it. The underlying purpose of Section 114A is to 
facilitate the identification of those who anonymously post content.

The presumption in Section 114A is a presumption of fact and is rebuttable, which means that a 
person against whom the presumption is applied may adduce evidence to rebut the presumption. 
However, rebuttal may be difficult in the Internet environment for, in reality, the average person 
and even some corporations may not have the time, resources and more specifically, the 
technical expertise to rebut the presumption to prove their innocence.  

Section 114A does not shift the overall burden of proof which, in criminal cases, lies with the 
prosecution, and, in a civil action, with the plaintiff. However, in practical terms, it may have the 
effect of reversing the burden to the accused or the defendant, as the case may be, thus violating 
a fundamental principle of law.  

	
In this regard, the Commission’s concern is about the exposure of an innocent party to being 
wrongfully prosecuted or sued for acts committed by a third party; the Commission is of the 
view that there should be legislative safeguards against such a possibility. It is the Commission’s 
recommendation that before any person is charged or sued, opportunity should be given to 
that person to take remedial action, such as to take down or delete the posting. It is only where 
there is a failure to act that prosecution or court action may be instituted. Such ‘safe harbour’ 
provisions are fairly common features in relation to offences or infringements involving use of 
the Internet.

8	 P.U(B) 255/2012
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Section 114A, in its existing form and without legislative safeguards, may have a chilling effect 
on freedom of expression, the right to which is enshrined in Article 19 of the UDHR and the 
International Covenant on Civil and Political Rights. While the Commission acknowledges that 
national security is paramount in ensuring peace and stability, it is also of the view that Section 
114A must be reviewed or even repealed to protect freedom of expression and the presumption 
of innocence until guilt is proven.

(c)	 The Printing Presses and Publications (Amendment) Act 2012

Over the years, the Commission has consistently called for a review of media-related laws that 
restrict freedom of expression. As such, the Commission welcomes the amendments to the 
Printing Presses and Publications Act 1984 which came into operation on 15 July.9 One provision 
modifies the Minister’s absolute discretion on the issuance of printing and publishing permits. 
Another revokes the requirement for annual renewal of such permits. In addition, there is a 
right to be heard before any revocation of permit, and any decision of the Minister in this regard 
is subject to judicial review. The amendments are encouraging as they are steps toward the full 
realisation of press freedom and the right to freedom of information. 

(d)	 Universities and University Colleges (Amendment) Act 2012

The Commission welcomes the amendment of the Universities and University Colleges Act 
(UUCA). In its Annual Report 2011, the Commission had highlighted its research into several 
provisions, specifically Sections 15(5)(a), 15(D)(1), 16C(2) and 16B(3B).10 These sections violate 
freedom of association and freedom of expression, the right to a fair hearing, the right to 
education and the right to legal representation of one’s own choice. Hence, the Commission 
recommended that the Government reviews the provisions.

This appears to have led to the amended Section 15, which came into operation on
1 August.11 It extends the student’s right of association to include the right to become a member 
of any political party. The removal of the restriction on students to express their support for, 
sympathy with, or opposition to political parties is indeed the way forward in upholding the 
right to freedom of expression, as envisaged by Article 19 of the UDHR. More importantly, the 
amendment has brought the UUCA in line with Article 119 of the Federal Constitution.12

9	 P.U(B) 223/2012
10	 Section 15(5)(a) disallowed students’ involvement in politics. Sections 15(D)(1) and 16C(2) provide for suspension of 

a student of a university when charged with an offence or during the pendency of disciplinary proceedings, which is 
inconsistent with the principle of ‘innocent until proven guilty’. Section 16B(3B) provides for the right of a student 
accused of breaching disciplinary rules to be represented by an employee or another student of the university – which 
denies the right to be represented by a legal practitioner of his/her own choice.

11	 P.U(B) 257/2012
12	 In its Annual Report 2011, the Commission asserted that the former Section 15(5)(a) violated Article 119 of the 

Federal Constitution. While Article 119 provides that every citizen above the age of 21 is qualified to vote, which is a 
form of expression and participation in politics, the former Section 15(5)(a) restrained students from expressing their 
views, sympathy with or opposition to political parties – elements which are essential in the exercise of voting rights.
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The Commission hopes that the Government will now consider reviewing Sections 15D(1), 16C(2) 
and 16B(3B). The Commission is confident that the Government will take into consideration all 
human rights aspects and standards when amending the UUCA, to ascertain its relevance in the 
context of developing human capital to face global challenges. 

(e)	 Annulment of Proclamations of Emergency

The three remaining proclamations of Emergency – issued by the Yang Di-Pertuan Agong in 
1966, 1969 and 1977 respectively – were annulled by Parliament at the end of 2011. As a result, 
all laws promulgated under the Proclamations ceased to have effect six months from the date of 
annulment. These included the Emergency (Essential Powers) Ordinance 1969 and Emergency 
(Public Order and Prevention of Crime) Ordinance 1969, which violated basic human rights 
principles as they allowed for detention without trial.
 
(f)	 Proposed Repeal of the Sedition Act 1948 and 

Enactment of the National Harmony Act

The Commission welcomes the proposed repeal of the 
Sedition Act 1948, one of the many laws which it has urged 
the Government to abolish. It is hoped that this will enable 
greater enjoyment of the basic human right to freedom of 
speech.  

The Commission also lauds the proposed replacement 
law, the National Harmony Act, and notes the intention to 
provide a balance between guaranteeing freedom of speech 
to every citizen and the need to handle the complexity of 
plurality in Malaysian society. It hopes that the Act will 
be drafted in a transparent manner in consultation with 
stakeholders. 

On this note, the Commission looks forward to engaging 
the Attorney-General’s Chambers and other stakeholders, 
including civil society groups, in the drafting of the new 
law to address particular concerns and to ensure that the 
provisions are consistent with universally accepted human 
rights principles.  

6. 	 DEATH PENALTY

The Commission continues to call for abolition of the death penalty and reaffirms its stance that 
such punishment is cruel, inhuman and degrading. It has repeatedly called upon the Government 
to consider a moratorium on the death penalty or commuting this form of punishment to life 
imprisonment, especially for those who have been on death row for more than five years. 
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(a)	 Public Survey on Death Penalty

During the year, the Commission was involved in a public survey, led by a team from Universiti 
Malaya, to gather public opinion on the death penalty in Malaysia. The survey involved 500 
respondents comprising males and females of different ethnic, religious, socio-economic, 
educational and geographical backgrounds. 

Views were sought with respect to two issues – support for or opposition to the death penalty; 
and the types of offence for which the death penalty should be imposed. The respondents 
were presented with nine scenarios involving different offences, such as murder during a 
robbery, murder in a domestic setting, drug- or gang-related murders, drug trafficking, rape 
and murder, terrorism activities, possession of a firearm, kidnapping of children and violence 
against children. Every scenario included mitigating and aggravating factors.

It was found that 97.6% of the respondents supported the death penalty in at least one 
scenario, suggesting that Malaysians are generally in favour of this form of punishment. Cases 
that received the strongest support were those involving more than one criminal act, repeat 
offenders, heinous crimes especially those against women and children, and terrorism. The 
majority of the respondents were of the view that the death penalty should not be imposed for 
drug-related offences, except in the case of murder. 

However, even in cases of loss of life, mitigating factors played an important part in the overall 
response. For instance, in a case where a repeat offender and a drug trafficker deliberately shot 
dead another drug dealer, 64.6% of the respondents voted for imposition of the death penalty; 
in another case, where a young man who had never committed any offence, shot dead a drug 
dealer, only 30.8% of the respondents felt that the death penalty should be imposed. 

The main justification given for the mandatory death penalty in these scenarios was the deterrent 
effect. It was seen as a means of instilling fear in those contemplating heinous offences, and as 
a way to enhance moral education among youth. The respondents were also asked to indicate 
the most appropriate alternative sentence if the mandatory death penalty were abolished. The 
findings (Figure 1) indicated that 53% supported natural life imprisonment, while 14.4% were in 
support of 30 years’ imprisonment and whipping.
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(b)	 Campaign against Death Penalty

The Commission engaged with the European Union (EU) Delegation to Malaysia and the 
Bar Council in working for the abolition of the death penalty. In March, a student debate ‘To 
Promote the Abolition of the Death Penalty in Malaysia’ was held in Kuala Lumpur as a follow-
up programme to the public seminar on ‘Abolition of the Death Penalty’ held in October 2011. 
The purpose was to raise awareness among youth on the relevance of the abolition of the death 
penalty. Dato’ Seri Mohamed Nazri Abdul Aziz, the Minister in the Prime Minister’s Department, 
officiated at the debate. 

As part of the campaign, the Commission, the EU Delegation and the Bar Council collaborated 
to organise a pleading competition on the death penalty for students of the law faculties of public 
and private universities in the Klang Valley. A road show and screening of a documentary, ‘Death 
in Dilemma: The Final Curtain’, were held in tandem with the competition. The participating 
universities were Universiti Malaya, HELP University, Universiti Kebangsaan Malaysia, Taylor’s 
University College, Brickfield Asia College and International Islamic University Malaysia (IIUM). 
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The final pleading competition was held on 10 December to commemorate World Human Rights 
Day. Twelve students from six universities were involved. The judges were Commissioner Detta 
Samen, Bar Council representative Ms Usha Kulasegaran and EU Delegation representative 
Mr Ivo Apostolov. The students were judged on their ability to reflect the relevant international 
human rights principles and standards in their legal and rhetoric arguments. The IIUM team 
won the competition.

(c)	 Proposed Review of Death Penalty for Drug Offences

The Minister in the Prime Minister’s Department, Dato’ Seri Mohamed Nazri Abdul Aziz, 
announced on 20 October that the Government is proposing to review the mandatory death 
penalty for drug trafficking. This will allow the court the liberty and discretion to determine 
punishment based on the gravity of the offence in each case.13 The Commission welcomes this. 

It also calls upon the Government to review the relevance and effectiveness of capital 
punishment for other criminal offences and to join 140 UN Member-States in abolishing the 
death penalty. The Commission expresses its readiness to be involved in consultations on the 
required legislative reform.

13	 On 9 July 2012, the Government of Singapore announced its proposal to make the death penalty for drug trafficking 
no longer mandatory but to be imposed at the discretion of the courts, if two conditions are met. First, the traffickers 
must have only played the role of courier and must not have been involved in any other activity related to supply 
or distribution of drugs. Secondly, discretion will only apply if having satisfied this first requirement, either the 
trafficker has cooperated with the Central Narcotics Bureau in a substantive way or he has a mental disability which 
substantially impairs his appreciation of the gravity of the act. See speech by Mr Teo Chee Hean, DPM and Home 
Affairs Minister, ‘Enhancing Our Drug Control Framework and Review of the Death Penalty’
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7. 	 PROPOSED AMENDMENTS TO THE 
HUMAN RIGHTS COMMISSION OF 
MALAYSIA ACT 1999 (ACT 597)

Since its inception, the Commission has expressed concern 
about the limitations of its founding law, which have had a 
bearing on its independence and effectiveness. In 2002, the 
Commission had proposed several amendments to rectify 
the shortcomings.14

The Act was amended in 2010 towards greater transparency 
in the selection and appointment process of the Members 
of the Commission, among other provisions.15 This came 
about in response to the impending move by the International 
Coordinating Committee of National Institutions for the 
Promotion and Protection of Human Rights to downgrade 
the Commission to ‘B’16 status, thereby affecting its right to 
speak on human rights issues at major UN organs. 

Notwithstanding these amendments, the Commission is of the opinion that Act 597 should be 
further reviewed to increase the Commission’s effectiveness, clarify ambiguous provisions and 
to bring the Act fully in line with the Paris Principles. 

For this purpose, the Commission extensively considered proposals on the appointment of 
Commissioners; whether to appoint full-time or part-time Commissioners; unscheduled visits 
to detention centres; and power to intervene in court cases. 

The Commission eventually decided to recommend an amendment of its power to visit places 
of detention. The existing provision requires the Commission to notify the relevant authority 
prior to any such visit. In order for the Commission to ensure that prisons and detention centres 
are complying with human rights principles, it is imperative that the Commission is given the 
statutory mandate to visit such places without prior notice. This recommendation was submitted 
to the Government in December.

14	 The Commission’s Annual Report 2002, Chapter 3(v) – Review of the Human Rights Commission Act of Malaysia 1999, 
p46-48; central to the proposal were amendments to sections governing the appointment, removal and term of the 
members of the Commission. In addition, the proposals to enhance its effectiveness included provisions (i) to enable 
the Commission to conduct unexpected visits to places of detention; (ii) to enhance the level of cooperation between 
the Executive and the Commission; and (iii) the right to lodge complaints with the Commission and immunity for 
those complainants.

15	 See amendments to Section 5(2) and (4); and insertion of a new Section 11A.
16	 ‘A’ status denotes National Human Rights Institutions that fully comply with the Paris Principles and hence have the 

right to intervene at international human rights mechanisms or UN meetings; ‘B’ status denotes partial compliance 
with the Paris Principles; the participatory role is limited, with no speaking rights, at UN meetings.
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8. 	 RATIFICATION OF/ACCESSION TO INTERNATIONAL TREATIES

•	 Convention against Torture and Other Cruel, Inhuman and Degrading Treatment 
or Punishment (CAT)

The Commission’s report on Roundtable Discussions on the CAT in 2011 and related 
recommendations, at the time of writing, was being sent to the relevant Ministries and agencies 
to generate more support for Malaysia’s accession to the treaty. The Commission is of the view 
that Malaysia should already be taking active measures to accede to the CAT, following its 
pledge at the Universal Periodic Review in 2009. Laws, policies and practices that do not comply 
with the treaty must not be seen as hindrances in terms of accession; rather, the CAT should 
be used as a basis for gradual improvement. The same approach should be used for all other 
human rights treaties. 

In addition, the Government must immediately remove its reservations to Article 28(1)(A) of the 
CRC and Article 15 of the CRPD,  both of which prohibit torture. The reservations may reflect 
Malaysia’s continuous omission to prevent torture. 

The Commission is also concerned that corporal punishment in schools is not prohibited and 
that no concrete action is being taken to eradicate it. Based on the Commission’s observations,17 
it was discovered that the overwhelming majority of primary and secondary students are in favour 
of corporal punishment, claiming this to be an effective form of discipline. The Commission 
fears that this indicates that corporal punishment has already become the accepted norm in 
school. The Government must institute proactive measures towards alternative measures in 
disciplining children, without causing them physical and mental harm. 

17	  This observation was made during the Commission’s visits to 10 selected schools; see Section 2 of this chapter. 
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II.	 POLICY DEVELOPMENT DIVISION

The Division was previously known as the Economic, Social and Cultural Rights Working Group. 
Its core areas of work involve business and human rights; the right to adequate housing; rights 
of Indigenous Peoples; and human rights and Islam.    

1.	 BUSINESS AND HUMAN RIGHTS

(a)	 Impact of a Free Trade Agreement (FTA) and Trans-Pacific Partnership 
Agreement (TPPA) on Human Rights in Malaysia 

On 3 February, the Commission received a memorandum from the Malaysian Trades Union 
Congress (MTUC) and Positive Malaysian Treatment Access and Advocacy Group (MTAAG+) 
regarding the domestic impact of a FTA1 and the TPPA.2 The Commission responded by 
organising a Roundtable Discussion (RTD) on 22 February with the relevant NGOs, to learn more 
about their concerns. Several issues were raised in relation to human rights.

(i)	 Access to affordable medicines
	 People living with HIV (PLHIV) were anxious because life-saving medicines may become 

unaffordable if the Agreements are concluded. The price of patented medicines in Malaysia 
is already high – up to 1,044% higher than that of generic medicines – thus raising treatment 
costs for certain ailments. In 2003, when the Government issued a compulsory licence to 
import generic versions of patented medicines for PLHIV, the effect was an 81% drop in 
treatment costs per patient per month; as a result, more PLHIV could be treated. 

1	 Malaysia is currently negotiating a FTA with the European Union. 
2	 This free trade agreement involves nine countries – the US, New Zealand, Australia, Brunei, Chile, Malaysia, Peru, 

Singapore and Vietnam.

Peace, development and human 
rights are essentially inter-
related, inter-dependent and 
indivisible.

Theo van Boven
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	 Currently the Government provides free ARV therapy to HIV+ pregnant women and HIV+ 
children. Fears were expressed that enhanced intellectual property protection and related 
provisions in the Agreements may have an impact on the Government’s continued ability to 
provide medical assistance, thus affecting the health of PLHIV. 

(ii)	 Intellectual property protection
	 The TPPA would require the Government to strengthen intellectual property protection by 

extending the duration for patents and copyrights. Extended patent protection may result 
in patients having to wait longer for generic medicines to be made available. Statistics in 
December 2010 showed that there were 91,362 reported cases of HIV infection and 16,352 
AIDS cases in Malaysia. Without access to generic medicines, the NGOs believe that the 
right to health would be affected. They also worry that more and newer medicines will be 
patented. 

	 The TPPA would also introduce a provision on ‘data exclusivity’ as an administrative barrier 
to the marketing of generic medicines. This would prevent or delay the registration of 
generic medicines with the Ministry of Health (MOH), as the originator’s clinical trials and 
other data proving the safety and efficacy of patented medicines cannot be used, even upon 
expiry of the patent.      

(iii)	 Impact of liberalised trade 
	 The NGOs expressed concern over tariff liberalisation and its potential impact on the 

agriculture and small- and medium-scale enterprise (SME) sectors, and on employment. 
There is likely to be reduction in the barriers to tobacco-related trade, leading to 
apprehension about the impact on health. 

	 The NGOs offered several recommendations:

•	 The Commission should urge the Ministry of International Trade and Industry (MITI) 
to disclose details of the Agreements to enable NGOs to give their comments to the 
Government.

•	 The Commission should urge the Government to be transparent and hold meaningful 
consultations with the relevant stakeholders.

•	 The Commission should conduct a Public Inquiry on the impact of the FTA and TPPA 
on human rights in Malaysia.

•	 The Government should consult Parliament, and a Parliamentary Committee should 
be set up to oversee implementation and assess the impact of the Agreements.

•	 The Government should assess the costs and benefits of implementing the 
Agreements, and the implications in terms of the international human rights treaties 
that Malaysia has ratified.
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•	 The Commission should recommend that the Government excludes the Trade-related 
Aspects of Intellectual Property Rights+ provisions and the Intellectual Property 
chapter in the Agreements.

•	 The Commission should continue to engage the relevant stakeholders.   

(b)	 Consultative Meeting with MITI

The Commission raised the NGOs’ concerns at a consultative meeting organised by MITI on 22 
March.3 It was chaired by the MITI secretary-general, Datuk Dr Rebecca Sta Maria, and saw 
discussion of several issues. 

(i)	 Consultation with stakeholders
	 It was disclosed that, except for the Members of Parliament, MITI had already engaged 

various stakeholders including NGOs during the FTA negotiations. It was impressed upon 
the NGOs that their concerns were being heard and would be given due consideration. 

	 The Commission pointed out that there should be more meaningful consultations, as 
NGOs have expressed concern repeatedly because of the lack of communications and 
information. The Commission stressed that consultations should not merely be briefing 
sessions. 

(ii)	 Human rights
	 It was pointed out that previous agreements had dealt solely with trade matters. This is the 

first time that non-trade elements are being brought into negotiations. MITI replied that 
the Malaysia-EU FTA even has provisions on animal welfare. As such, human rights will be 
given paramount consideration. 

	 With regard to labour issues, MITI sought the Commission’s advice as to whether Malaysia 
should sign and ratify three International Labour Organisation (ILO) conventions – Abolition 
of Forced Labour 1930; Freedom of Association and Protection of the Right to Organise 
1948; and Discrimination (Employment and Occupation) 1958.4 A MITI representative further 
suggested that the Commission should take a balanced approach in defining human rights 
and should consider the interests of consumers as well. 

(iii)	 Request for text related to the FTA 
	 The Commission requested a copy of a study by the United Nations Development Programme 

(UNDP)5 and the text of the FTA. However, it was informed that MITI was unable to provide 
the FTA text, as a confidentiality agreement had been signed by the negotiating countries. 
MITI said it could only provide updates on the progress of negotiations.

3	  The Meeting was called consequent to a media report on the submission of the memorandum by MTUC and MTAAG+. 
4	 On 3 July, the Commission submitted its views to MITI  on the three ILO Conventions.  
5	 On 2 April, the Commission wrote to MITI requesting a copy of the UNDP report. While MITI was unable to provide the 

report on the ground of confidentiality, it allowed the Commission’s representatives to view the contents at its office.
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(iv)	 Tariff reductions
	 On tariff reductions, a MITI representative said consultations had been conducted with every 

level of industry, and with trade bodies and SMEs. It said there had been mixed opinions 
on the issue of tariff reduction. It was noted that such tariff would not be reduced in the 
Investment chapter, in order to protect Malaysian industries. MITI gave the assurance that 
the interests of SMEs will be protected during the FTA and TPPA negotiations. 

(v)	 Experiences of other countries
	 MITI said it is aware of the impact of FTAs on other countries. It has also been continuously 

told by the Attorney-General’s Chambers to be mindful of such consequences.

(vi)	 Human Rights Impact Assessment study
	 The Commission requested MITI to conduct the study, explaining that it lacks the capacity 

and funding to undertake the task. 

(c)	 Final Report of the UNDP/MITI on Malaysia’s Options in the TPPA+ Negotiations

On 26 July and 7 August, the Commission’s representatives6 viewed the Final Report dated 30 
November 2010.7

The Commission’s Observations 

(i)	 The overall objective of the Final Report was to inform the Government about the 
potential impact on the economy from Malaysia’s participation in the TPPA+. The report 
assessed the US objectives by examining existing FTAs to which the US is party. It further 
assessed the impact of Malaysia’s decision to enter into the Agreement, in particular the 
acceptance of commitments on selected issues, goods and services that would arise upon 
implementation.

(ii)	 Generally, the report focused on 15 impact areas comprising tariff liberalisation, non-tariff 
liberalisation, textile and cloth, agriculture and security, investment, trade in services, 
financial services, competition policy, government procurement, intellectual property 
rights, labour, environment, cooperation and capacity, regulatory coherence, SMEs and 
connectivity.

(iii)	 The report appears to provide a balanced overview on the effects of FTAs on existing 
government policies, economic growth and on the public at large. It alerted the Government 
to several areas where informed decision-making will be pivotal, in particular on issues of 
tariff liberalisation on rice and agricultural products; and intellectual property rights in 
connection with pharmaceutical products. It recommended that, at an appropriate point 
in the negotiations, Malaysia should conduct a comprehensive National Interest Analysis 

6	 The delegation on 26 July 2012 comprised Commissioner Muhammad Sha’ani Abdullah, Nurul Hasanah and 
Paremeswari Subramaniam; on 7 August 2012, the representatives were Nurul Hasanah and Paremeswari 
Subramaniam.

7	 Jointly prepared by Dr Craig Van Grasstele, Dr Hedi Bchir, Dato Ooi Say Chuan and Dr Sieh Mei Ling; Report dated 30 
November 2010
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of the advantages and disadvantages of adhering to the TPPA. A model for such analysis 
could be that conducted by New Zealand regarding its participation in the original TPPA. 
The report stressed that continued surveillance of domestic policy development in the US 
is necessary.

(iv)	 Although the report did not assess the human rights impact of Malaysia’s participation in 
the FTA/TPPA, such elements were indeed embedded therein. This is evident in the section 
discussing the impact of FTA/TPPA on the accessibility of generic drugs vis-a-vis provision 
for more stringent regulations in relation to drug patents.

(v)	 The report also examined the strategies and styles applied by the US in negotiating 
previous FTAs with other State Parties. Based on these, the report outlined strategies to be 
employed by Malaysia’s negotiators. 

(d)	 Follow-up Meeting with the MTUC and MTAAG+

The Commission met the two NGOs on 6 September to update them on action pursuant to 
their memorandum. At the meeting, the NGO representatives criticised the Government for its 
continued lack of transparency. Since the TPPA negotiations are expected to be concluded by 
the end of 2013, it was recommended that the Commission should conduct a Public Inquiry on 
the impact of the FTA and TPPA. It was further suggested that the text and relevant documents 
relating to negotiations, as well as the UNDP report, should be made available for public scrutiny. 

(e)	 Human Rights Research Grant on Business and Human Rights

(i)	 Research workshop 
	 The Raoul Wallenberg Institute of Human Rights and Humanitarian Law (RWI) organised 

a Research Workshop on the ‘Role of National Human Rights Institutions (NHRIs) for 
Business and Human Rights in Southeast Asia’ from 9-12 July in Bangkok. Representatives 
of four Southeast Asia National Human Rights Institutions Forum (SEANF) members – the 
NHRI for Malaysia, Indonesia, the Philippines and Thailand respectively – attended together 
with a Commissioner from the newly-established Myanmar Commission of Human Rights.

	 The aims were to:

•	 Enhance practical implementation of human rights standards in Asia through effective 
NHRIs and academic institutions, as the actors with the strongest potential to make a 
positive impact on human rights in the region; and

•	 Help seed collaborative research on the role, mandate and experience of NHRIs in 
addressing violation of human rights by business entities. 

	 Following the workshop, the Commission agreed to collaborate with Mr Nisar Mohammad 
Ahmad, an academician from the Islamic Science University of Malaysia who had also 
attended the workshop, to submit a research proposal on business and human rights to 
the RWI for a grant amounting to US$6,650.
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(ii)	 Input for research project 
	 The RWI approved the application of a grant for the research project entitled ‘The Role 

of SUHAKAM in Addressing Corporate Human Rights Violations: A Study on Logging and 
Plantation Industries in Malaysia’.

 
	 To obtain input for the project and to coordinate implementation, the Commission organised 

a RTD on 7 and 8 November respectively. The first heard from alleged victims of corporate 
abuse of human rights, while the second was held with logging and plantation companies. 
The information obtained was incorporated into the project. The first draft was submitted 
to the RWI on 8 December for review.

2.	 RIGHT TO ADEQUATE HOUSING

On 31 July, the Policy Development Division organised a meeting with government agencies 
and state authorities, including those of Sabah and Sarawak, on issues pertaining to the right 
to adequate housing. Some 40 representatives attended, including those from the Ministry of 
Housing and Local Government, Ministry of Rural and Regional Development, Kuala Lumpur 
City Hall, Public Works Department, Department of Standards Malaysia, Department of Orang 
Asli Development and state authorities from Selangor, Pahang, Negeri Sembilan, Melaka, 
Terengganu, Perak, Perlis, Sabah and Sarawak.

The purpose of the meeting was to:

(i)	 Obtain feedback on housing-related complaints and memoranda that the Commission has 
received from various stakeholders, including individuals and NGOs; and

(ii)  	 Follow up on a letter that the Commission had forwarded to various government agencies 
on 16 January, to obtain written feedback with regard to the Commission’s report published 
in 2004 entitled Human Rights: A Report of SUHAKAM’s Seminar on Economic, Social and 
Cultural Rights.

In addition, the meeting discussed current issues pertaining to the right to adequate housing 
and came up with recommendations to be proposed to the Government.

(a)	 Access to Affordable Housing for Ownership or Rental

Although low-cost houses have been built for those in the lower income group, such units are 
often beyond their reach. This is because of the house price and difficulty in obtaining a loan 
from financial institutions. As a result, the houses are sold to non-target groups.  
The Commission recommended that the Government should:

1.	 Identify appropriate areas of research and development to seek solutions to keep building 
costs as as low as possible without compromising on the quality of construction;
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2.	 Formulate a policy that will allow flexibility by way of staggered repayment of loans to 
enable the poor to own a house, as well as carry out a review of the interest rate; and

3.	 Consider alternative solutions such as the lease of low-cost units to the poor.

(b)	 Shortage of Affordable Units

Several agencies are involved in supplying houses under the Affordable Public Housing scheme. 
However, the number of units for the low- and middle-income groups, including people with 
special needs, senior citizens, single mothers and squatters, remains insufficient. 

The Commission agrees with the proposal under the National Housing Policy (NHP)8 that the 
roles of, and collaboration among, agencies involved in constructing and distributing affordable 
houses must be strengthened toward more effective delivery.  

(c)	 Inefficient Low-cost Housing Distribution System

Inefficient distribution of low-cost units was identified as another reason why target groups are 
unable to gain access to affordable housing. Allegedly, this inefficiency often arises because 
lists of eligible buyers, which are managed by the Government, are outdated. In most cases, only 
10-20% of potential purchasers listed take up the low-cost units offered in a housing project. 
In response, the Government stressed that selection of applicants eligible for low-cost units is 
based on their monthly income, which must fall below RM2,500, and also on information derived 
via the E-Kasih data system. 

The Commission recommended that the relevant authorities monitor the mechanisms and 
update the lists of eligible buyers more frequently.

(d)	 National Legislation and Regulations 

(i)	 Weaknesses in the control, monitoring and enforcement mechanisms 
	 House buyers cited problems like shoddy workmanship, failure to rectify defects and 

abandonment of housing projects. Under the NHP, the Government has outlined efforts 
to improve the quality of housing development by encouraging the use of skilled and 
accredited workers, and quality local building materials. 

	 The Commission recommended effective supervision of projects to ensure the quality of 
houses and protection of the rights of buyers.  

(ii)	 Complex system of policies, laws, regulations and guidelines
	 The housing industry is highly regulated and involves the jurisdiction of many agencies. The 

need to comply with the many laws and regulations has resulted in bureaucracy, and may 
have contributed to the high cost of housing development. At the same time, the lack of 
standardised rules and regulations may have had an impact on the quality of the houses.  

8	  Refer to ‘Issues and Challenges’ in the NHP
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	 The Commission recommended that the Government review the regulatory regime with 
a view to simplifying it. At the same time, the quality of housing, occupational safety of 
workers and rights of buyers must be protected by law. 

(iii)	 Lack of knowledge on housing policy 
	 It was highlighted that the level of awareness and knowledge with regard to housing rights 

and related policy is relatively low among the public. 

	 The Commission recommended that the public should be educated on the right to adequate 
housing to enable them to effectively defend it. The federal and state governments, together 
with civil society groups, should consider intensifying awareness campaigns on procedures 
and criteria in the purchase of low-cost housing units.

	 On its part, the Commission will undertake an in-depth study on the status of the right to 
adequate, affordable and habitable housing, particularly among groups like persons with 
disabilities, the elderly and single mothers.

3.	 ANTI-TRAFFICKING IN PERSONS 

(a)	 Briefing on the US Trafficking in Persons (TIP) Report on Malaysia 

On 14 September, the Commission invited representatives of the US Embassy to present 
a briefing on the US TIP Report 2012 on Malaysia, which had been released on 19 June by 
the US Department of State. The embassy was represented by Mr Jeffrey Rathke, Counsellor 
for Political Affairs; Mr Benjamin Ford, Political Officer (Human Rights); and Mr Ravindran 
Manickam, Senior Associate. A discussion of pertinent issues followed.

(i)	 Malaysia’s ranking 
	 Malaysia was placed, for the third consecutive year, in the Tier 2 Watch List because the 

Government has not fully complied with minimum standards under the US Trafficking 
Victims Protection Act (TVPA) and has not made any significant effort to do so.9 The 
Commission was informed that a country cannot remain on the Tier 2 Watch List for more 
than two consecutive years.10 However, Malaysia was granted a waiver in 2012 because 
the Government had produced an action plan through the Council of Anti-Trafficking in 
Persons and Anti-Smuggling of Migrants (MAPO), which the US State Department took 
into consideration.

9	 The State Department places each country in one of three tiers based on the extent of the government’s efforts to 
comply with the ‘minimum standards for the elimination of trafficking’ as described in the TVPA. 

10	 Malaysia was placed on the Tier 2 Watch List in 2010 and 2011. 
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(ii)	 Labour trafficking
	 It was noted that while prosecution of offenders has increased in sex trafficking cases, 

prosecution in forced labour cases is still very low.11 The Department of Human Resources 
is relatively new insofar as investigation into, and prosecution of, forced labour cases is 
concerned.12 It was noted that the department is reluctant to investigate forced labour 
cases as human trafficking cases, as this usually takes a much longer time to complete. 
There are also concerns that, although the confiscation of passports by employers of 
migrant workers is illegal, the Government has continued to allow this practice to occur 
with impunity. 

(iii)	 Lack of clear laws and enforcement 
	 Law enforcement agencies do not appear to operate under clear procedures or guidelines 

when dealing with trafficking cases. Procedures in identifying victims also differ from 
agency to agency. For example, the Department of Human Resources identifies a person as 
a labour trafficking victim if he or she has not received wages for more than three months. 
It was emphasised that it would be better to have consistent guidelines that can be used by 
all enforcement agencies in handling trafficking issues.  

	 It was noted that some victims were unwilling to cooperate with enforcement officers to 
give evidence against perpetrators because they were afraid for their safety and that of 
their families either in Malaysia or in their home country. In other cases, victims refused to 
report the cases as trafficking in order to avoid being detained in a government shelter.13

(iv)	 The role of MAPO
	 It was noted that there were few references to MAPO and its functions in the US TIP report. 

This was because the report mainly describes overall efforts by the Government in combat 
trafficking instead of focusing on individual agencies. It was agreed that MAPO should take 
the initiative to tackle issues, as it is an inter-agency body comprising representatives of 
Ministries and agencies entrusted with dealing with trafficking issues. The Commission 
was informed that a suggestion has been made to MAPO to evolve into a stronger and more 
responsive coordinating body. 

(v)	 Protection of victims
	 It was noted that the Government has not made adequate efforts to protect victims of 

trafficking. There was no major improvement in conditions at shelters for victims. Most 
victims stay for three to six months, although some have been at a shelter for more than a 
year. The Government provides limited counselling to victims and they have limited access 
to legal or psychological assistance, especially that provided by NGOs. 

11	 In 2011, the Government convicted 17 sex trafficking offenders but did not convict any perpetrators of forced labour. 
Police and immigration officials investigated 97 suspected trafficking cases during the year, 45 of which were labour 
trafficking cases; they initiated 16 prosecutions, 13 of which involved sex trafficking and three of which involved forced 
labour. 

12	 In November 2011, the Department of Human Resource filed charges in a suspected labour trafficking (first action). 
This case is known as the ‘GSS News Agency’ case. The Department completed its first investigation, and three 
individuals were charged with the trafficking of five Indian national migrant workers.

13	  Lengthy delays in prosecution may result in victims having to remain at government-provided shelters. 
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	 It was indicated that the Government should find ways to improve the conditions at shelters 
and that it should be able to handle this because the number of victims is considerably 
small. The Government could grant trafficking victims the right to work temporarily 
following the expiry of their protection order. 

(vi)	 Poor enforcement skills
	 The lack of awareness, skills and resources within law enforcement agencies has led to a 

range of problems including over-reliance on victims/witnesses in the pursuit of traffickers. 
Law enforcement authorities do not receive sufficient training to work with victims, and 
poor investigation procedures do not take into account the best interests of victims. The 
vast majority of front-line law enforcement officials still do not know how to deal with 
trafficking. US experts have conducted training and capacity-building programmes, as well 
as shared their experience and case studies with prosecuting and enforcement officials.  

(b)	 The Commission’s Role

As a member of MAPO, the Commission provides input on matters raised at meetings. In 
addition, it has conducted several visits to shelters, offering recommendations on improving 
conditions while addressing rights-related issues.    

4.	 RIGHTS OF INDIGENOUS PEOPLES

(a)	 RTD on the ‘Indigenous Legal System’

Following up on its workshop on the ‘Indigenous Legal System’ conducted in 2011, the 
Commission organised a RTD on the ‘Indigenous Legal System’ on 18 May. This was to 
enable feedback on issues raised during the workshop and the recommendations made. The 
Commission hopes that the Indigenous Legal System will be recognised based on the principle 
of equal rights and right to self-determination for every citizen.

About 20 participants from various agencies, NGOs, academia and indigenous communities 
in Peninsular Malaysia participated in the dialogue, which covered topics like the appointment 
of indigenous leaders or batin, promotion of indigenous culture and way of life, and native 
customary law.

The Department of Orang Asli Development (JAKOA) outlined its work. Through its five-year 
Strategic Plan, it has identified activities to protect and promote the culture and customs of the 
Orang Asli, including collaboration with university researchers to study the Orang Asli Legal 
System.

•	 It has launched a glossary of languages of the 18 Orang Asli groups as an effort to 
document and promote their customs. 
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•	 It has submitted a paper to the Attorney-General’s Chambers on criteria for the 
appointment of batin. Among the proposed requirements is that the nominee must be 
an expert on indigenous customs, and must be able to read Bahasa Melayu.

The Bar Council recommended that government or other agencies dealing with matters relating 
to the Orang Asli should hold discussions with the communities and not just the batin, and 
observe and uphold the principle of free, prior and informed consent. It also recommended that, 
instead of a native court, a tribunal should be set up to resolve disputes. Indigenous peoples 
who are well versed on community customs should serve as judges and lawyers, as provided by 
Article 27 of the UN Declaration on the Rights of Indigenous Peoples (UNDRIP). 

The Attorney-General’s Chambers indicated that native customary law could be implemented, 
taking into account the equal rights of citizens under the Federal Constitution and Article 44 
of the UNDRIP. However, outstanding issues must be resolved before any such legislation can 
be introduced. The Commission’s Chairman, Tan Sri Hasmy Agam, suggested that a law be 
enacted by incorporating the UNDRIP principles to empower the Orang Asli.

Orang Asli and NGO representatives reiterated the need for a native court similar to those in 
Sabah and Sarawak, but there should not be any attempts to standardise or codify customary 
laws and punishments as these differ among Orang Asli groups.

(b)	 2nd   Lecture Series on ‘Indigenous Peoples’ 
Land Rights’

The International Centre for Law and Legal Studies at the 
Attorney-General’s Chambers invited the Commission 
to speak at the closed-door lecture series held from 10-
12 September. Also invited were five experts from New 
Zealand on the position of the Maoris under the Treaty of 
Waitangi.  

Commissioner Jannie Lasimbang presented a paper on 
the National Inquiry into the Land Rights of Indigenous 
Peoples in Malaysia, outlining: issues commonly 
experienced by indigenous communities nationwide; 
constraints on indigenous peoples’ right to land with 
respect to policies, laws and administration; impact 
of recognition or absence of recognition of the right to 
land, including socio-cultural, psychological, economic 
political, health and environment impacts; and possible 
measures and recommendations on protecting the right 
to land.

The delegation from New Zealand shared their
experiences on the legal framework relating to
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indigenous rights and issues; treaty settlement negotiations and settlement redress; natural 
resources, Maori claims and settlement options; current regime and integration of Maori 
land law with the New Zealand land transfer system; engagement between the state and the 
Maori; post-settlement governance entities and Maori business structures; and New Zealand’s 
international obligation and the Treaty of Waitangi.

The subsequent discussion covered:

(i)	 The boundaries of native land as interpreted by Indigenous Peoples;

(ii)	 The concept of indigenous ownership of land (i.e. no land title needed and the assumption 
that they are owners of land inherited from ancestors);

(iii)	 Indigenous resettlement and relocation resulting from government and private projects; 
and

(iv)	 The role of government agencies and private entities in relation to the Commission’s 
recommendations pursuant to the National Inquiry.

(c)	 SEANF Project on the Rights of Indigenous Peoples

SEANF, at its Technical Working Group (TWG) Meeting held in Bangkok from 23-24 February, 
agreed that members should develop a paper to introduce ‘Good Practices in Promoting 
and Protecting the Rights of Indigenous Peoples’ in their respective countries. It was further 
agreed at a TWG Meeting in Jakarta on 20 August that the format of the paper prepared by the 
Commission be adopted, and that the first draft of the report be submitted on 31 August.  

The objective of the project is to enable the sharing of good practices among SEANF members 
and the public as a whole. For the first draft of the report, the Commission conducted secondary 
research to gather input based on the agreed format. The executive summary of the first draft 
report was presented by the Chairman, Tan Sri Hasmy Agam, at the Annual SEANF meeting 
held in Chiangmai from 12-14 September. It was agreed that all the members should submit the 
second draft on 20 December 2012 and the final draft by March 2013.

(d)	 RTD on the ‘Good Practices to Promote and Protect the Rights of Indigenous 
Peoples’ in Malaysia

The Commission organised the RTD on 5 November, inviting government agencies, NGOs 
and representatives of Indigenous Peoples to attend. The participants were from the JAKOA, 
Ministry of Education (MOE), MOH, Ministry of Rural and Regional Development, Department of 
Museum, Bar Council, Sabah Rubber Industry Board (SRIB), Jaringan Orang Asli Se-Malaysia 
(JOAS), UNDP in Malaysia, UN Children’s Fund and the Native Court of Sabah.

The objectives were to get feedback on the Commission’s draft paper on ‘Good Practices to 
Promote and Protect the Rights of Indigenous Peoples’ in Malaysia’; and to solicit input on other 
good practices for the final report to SEANF.
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The best practices highlighted covered the work of several bodies:

(i)	 The Commission’s National Inquiry into the Land Rights of Indigenous Peoples in Malaysia 
has served as an avenue to investigate complaints relating to native customary rights to 
land. Furthermore, this adopted the perspective of Indigenous Peoples. Recommendations 
will be made to the relevant agencies. 

(ii)	 Sabah Parks has developed a Community Use Zone (CUZ) – one example is the CUZ in 
Ulu Senagang and Mongool Baru – for the benefit of Indigenous Peoples. This is aimed at 
balancing community needs with environmental conservation; encouraging participation 
and collaboration of local communities in park management; and preserving the cultures 
and traditional knowledge of the communities.

(iii)	 Consistent with Article 14 of the UNDRIP and Article 26 of the UDHR, the MOE has taken 
steps to ensure formal education for Indigenous Peoples, including the  introduction of 
the seven initiatives under the Indigenous Education Transformation Plan, the introduction 
of the Semai and KadazanDusun languages as elective subjects for the PMR and SPM 
examinations, lower requirements for Indigenous Peoples for admission to institutions of 
higher learning, the good cooperation with the Commission in the ‘Human Rights Best 
Practices Programme in Schools’ project and the development of an adult education 
programme 

 (iv)	 The SRIB, a statutory body under the Sabah Ministry of Agriculture and Food Industry, has 
helped raise the standard of living among Indigenous Peoples in the state, by introducing 
new plantings/replanting of rubber trees with Latex Timber/High Yield Clones since 1981. 
The goal is to eradicate hardcore poverty by creating a permanent farming system that 
can provide a steady and sustainable income, and to increase living standards to take 
Indigenous Peoples out of income-based poverty. The target groups are landowners, self-
sufficient farmers practising shifting cultivation, and poor folk living in rural and remote 
areas. The programme has contributed to the economic development of the Indigenous 
Peoples of Sabah and has allowed them to enjoy a sustainable income.

(v)	 The Native Court of Sabah is vital in upholding and protecting unique practices under the 
Indigenous Legal System. The court’s jurisdiction, as stated in Section 6 of the Native Court 
Enactment 1992, is over disputes under customary law, religion and marriage among other 
cases. The Native Court also contributes to the continuance of traditions and cultures of 
Indigenous Peoples, and offer access to justice that is in line with indigenous worldviews. 
Even though the community comprises different groups, the Native Court has been able to 
unite them through the Indigenous Legal System based on adat and tradition.

(vi)	 The Bar Council has set up a voluntary legal service under its Committee on Orang Asli to 
handle, on pro bono basis, cases involving ancestral land. Indigenous Peoples are therefore 
able to get legal representation, which might otherwise not be available to them because of 
the cost involved.
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(vii)	 The Community Learning Centre (CLC) in Sabah was developed by the Partners of 
Community Organisation in Sabah (PACOS Trust), to provide formal (kindergarten/nursery) 
and informal education for children aged 4-6. The CLC also serves as a community meeting 
place for discussions and programmes on the development of the economic system, and 
land and resource management. The CLC provides a place for Indigenous Peoples to learn, 
share and protect traditional knowledge and skills. These include handicraft-making, 
songs/dances, stories, music, language, food, terminology documentation and background 
documentation for village children. The establishment of the CLC is based on Articles 29 
and 30 of the Convention on the Rights of the Child (CRC) and Articles 13 and 14 of the 
UNDRIP. 

(viii)	 Gerai OA comprises volunteers who sell unique indigenous handicraft such as handmade 
baskets and jewellery throughout Malaysia. This is intended to preserve indigenous 
heritage and culture, promote indigenous arts to the public, document craft-making, foster 
reproduction of the craft heritage, improve production techniques, create new markets, 
and assist craft makers in supplementing their income. The full proceeds of sales are 
returned to the craft makers, to pay their children’s school fees or to invest in the opening 
of farms.

(ix)	 Since the MOH took over the management of the Orang Asli Hospital in Gombak, Selangor, 
from the JAKOA, a special unit has been set up to address health issues of Indigenous 
Peoples. The MOH strictly enforces regulations on maintaining the standard of drugs 
provided to all patients, including Orang Asli.

(x)	 The Indigenous Peoples Network of Malaysia or Jaringan Orang Asal Se-Malaysia (JOAS) 
has done extensive work in promoting the UNDRIP and applying its provisions in court 
cases. This has led to several landmark decisions that have upheld the rights of Indigenous 
Peoples. Since Malaysia’s adoption of the UNDRIP in 2007, JOAS has conducted numerous 
road shows and workshops nationwide, and produced popular materials to create 
awareness of the Declaration mainly among Indigenous Peoples.

(e)	 Other Events

The Commission was involved in other events involving the interests of Indigenous Peoples:

•	 Conferences and talks organised by Pusat Pengajian Pribumi, Universiti Malaya 

•	 A photo exhibition on ’Nomads in the Belum Temengor Rainforest – Modernity, 
Change and their Future’ organised by the Malaysian Nature Society 

•	 Focus Group Discussions organised by the UNDP on ’Study and Review of the Socio-
economic Status of Aboriginal Peoples (Orang Asli) in Peninsular Malaysia for the 
Formulation of a National Development Plan for the Orang Asli Project’

•	 A Land Conference organised by Sinui Pai Nanak Sengik, Jaringan Kampung Orang 
Asli Semenanjung Malaysia and Pusat KOMAS
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5.	 JUDICIAL COLLOQUIUM ON ‘DOMESTIC APPLICATION OF 
INTERNATIONAL HUMAN RIGHTS NORMS’

The Commission organised the colloquium on 22 and 23 September for members of the 
Judiciary, comprising 77 judges from the Federal Court, Court of Appeal and High Court. The 
Chief Justice of Malaysia, the President of the Court of Appeal, the Chief Judge of Malaya and 
the Chief Judge of Sabah and Sarawak attended the event.

Based on the encouraging response from members of the Judiciary and the legal fraternity to 
the judicial colloquium held in 2009, and the need for continuity, the 2012 colloquium was held 
as a follow-up to:

(i)	 Ensure that members of the Judiciary acquire a basic working knowledge of the origin, 
purpose and scope of international human rights law and to familiarise judges with the 
application of international human rights law at the domestic level;

(ii)	 Improve understanding of various human rights instruments and relevant case laws at 
national level; and

(iii)	 Seek further collaboration with the Judiciary on the Commission’s wish to be involved as 
amicus curiae or to hold a watching brief in cases involving human rights violations.

The colloquium consisted of three main sessions. The first was a message of welcome by 
the Chairman of the Commission, Tan Sri Hasmy Agam, followed by the Keynote Address by 
the Honourable Justice JS Verma, former Chief Justice of India and former Chairman of the 
National Human Rights Commission of India.

The second session covered presentations by Professor Brian Burdekin AO, the former Human 
Rights Commissioner of Australia and former Special Advisor on National Institutions to the 
High Commissioner for Human Rights; the Honourable Justice JS Verma; Emeritus Prof Datuk 
Dr Shad Saleem Faruqi; and Dato’ Ranita Hussein. 

The third session was a RTD for participants to share their views in discussing the topics 
highlighted by the speakers. Tan Sri Hasmy Agam moderated the session, with the panellists 
including the Commission’s Vice-Chairman, Datuk Dr Khaw Lake Tee; Court of Appeal Judge, 
YA Dato’ Mohamad Ariff Md Yusof; and Mr Andrew Khoo. 
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A number of issues were discussed: 

(i)	 Encouraging the Judiciary to apply the ‘prismatic approach’
	 Reference was made to the case of Lee Kwan Woh v Public Prosecutor where the Federal 

Court had unanimously allowed Lee’s appeal against the death sentence because of 
irregularities in his original trial in the High Court for drug trafficking. The Federal Court 
further held that constitutional rights must be read in prismatic and generous fashion, and 
not literally.

	 For instance, Article 5 of the Federal Constitution on the right to life should be interpreted 
to mean more than just living and dying; it should also consider among others, the right to 
water and the right to a clean environment.

Chapter 3 - Report of the Research and Policy Development Group

Front row (from left): Mr Brian Burdekin AO (Former Human Rights Commissioner of Australia 
and former Special Advisor on National Institutions to the High Commissioner for Human 
Rights); YAA Tan Sri Dato’ Seri Zulkefli Ahmad Makinudin (Chief Judge of Malaya); Tan Sri 
Hasmy Agam (Chairman of the Commission); YAA Tun Arifin Zakaria (Chief Justice of the 

Federal Court Malaysia); Justice JS Verma (Former Chief Justice of India and former Chairman 
of the National Human Rights Commission of India); YAA Tan Sri Dato’ Seri Md Raus Sharif 
(President of the Court of Appeal); and YAA Tan Sri Datuk Seri Panglima Richard Malanjum 

(Chief Judge of Sabah and Sarawak)

Back row (from left): Ms Jannie Lasimbang (Commissioner), Mr Muhammad Sha’ani Abdullah 
(Commissioner), Mr Andrew Khoo; YAA Dato’ Mohamad Ariff Md Yusof (Judge of the Court of 
Appeal); Datuk Dr Khaw Lake Tee (Vice-Chairman of the Commission); Professor Emeritus 

Datuk Dr Shad Saleem Faruqi; Mr Detta Samen (Commissioner); Mr James Nayagam 
(Commissioner); and Ms Rodziah Abdul (Secretary of the Commission)



106

(ii)	 Failure to harmonise ratified  human rights treaties with domestic law
	 Under the Peaceful Assembly Act 2012, any person below the age of 15 cannot participate 

in an assembly. However, Article 15 of the CRC, to which Malaysia is party, recognises the 
right of the child to freedom of peaceful assembly. In addition, enforcement of the Child 
Act 2001 does not uphold the spirit of the CRC, as domestic law only focuses on protection 
of the child and not the rights of the child, in particular civil and political rights. Such 
situations would pose a challenge for the Judiciary in the event that these matters are 
brought before the court.

(iii)	 Transparency in judicial appointments 
	 For greater integrity of the judicial system, it was suggested that the process of judicial 

appointments should be made in public. For instance, in South Africa, the opportunity is 
provided for the public to debate the suitability of candidates for judicial posts.     

 
(iv)	 Relationship between the Judiciary and the Commission
	 The Commission’s founding legislation, Act 597, does not empower it to file cases in court. 

Nevertheless, the Commission has, on its own initiative, held a watching brief in three 
cases to date. It hopes that Act 597 will be amended to empower the Commission to act 
as amicus curiae, to offer information as well as to assist the court in deciding matters 
relating to human rights.   

(v)	 The Commission’s Public Inquiries
	 Since its establishment in 2000, the Commission has conducted eight Public Inquiries 

and one National Inquiry. However, as an advisory body, the Commission can only make 
recommendations to address human rights infringements. It was suggested that the 
findings of its Inquiries and its recommendations be used as reference in court, wherever 
relevant.  

(vi)	 Human rights awareness for the Judiciary
	 Malaysia will undergo its second cycle of the Universal Periodic Review (UPR) from October-

November 2013. During the first cycle in 2009, Malaysia accepted 62 recommendations and 
its undertakings will be reviewed for follow up during the second cycle. One recommendation 
was that the Government  should promote human rights awareness to members of the 
Judiciary. The Commission is of the view that the colloquium provided an avenue for this.   

(vii)	 Domestic application of international law 
	 A question was posed as to the extent to which the Judiciary can implement human rights 

norms, including principles under the UDHR that cover personal liberties and economic, 
social and cultural rights.

	 Section 4(4) of Act 597 states: For the purpose of this Act, regard shall be had to the [UDHR] 
1948 to the extent that it is not inconsistent with the Federal Constitution.

	 Taking that as a structure, the Judiciary is expected to apply the UDHR as a tool of 
jurisdiction. For instance, in Norfadilla binti Ahmad Saikin v Chayed bin Basirun & Anor, 
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the judge applied the Convention on the Elimination of all Forms of Discrimination Against 
Women in a creative manner, holding that the action of the defendants in withdrawing or 
cancelling the plaintiff’s appointment as untrained temporary teachers (Guru Sandaran 
Tidak Terlatih) was unconstitutional, unlawful and void in the face of Article 8 of the Federal 
Constitution, which bars discrimination on the ground of, inter alia, gender. Nevertheless, 
in certain cases, it would be difficult for judges to go beyond the provisions of the Federal 
Constitution. 

 

6.	 RTD ON ‘HUMAN RIGHTS AND ISLAM’

On 20 November, the Commission, in collaboration with the International Institute of Advanced 
Islamic Studies Malaysia, organised a closed-door RTD on ‘Human Rights and Islam’ to:

(i)	 Identify pressing domestic human rights issues in Islam;

(ii)	 Provide a platform for a critical appreciation of a broad range of issues relating to human 
rights in Islam;

(iii)	 Promote open discussion, critical analysis and research on human rights issues from the 
Islamic perspective; and 

(iv)	 Explore appropriate mechanisms to intensify dialogue among stakeholders in the spirit of 
problem solving, pertaining to issues on human rights in Islam.

The discussions touched on several issues.

(a)	 Review of the Scope of Maqasid 

Professor Hashim Kamali, the founding Chairman and Chief Executive Officer of the International 
Institute of Advance Islamic Studies Malaysia proposed that the scope of maqasid be reviewed 
from its designated list of five towards an open-ended scale of values such as justice, human 
dignity and human rights, freedom and peace – all of which find support in the Quran. Maqasid 
is the sense of goals and purposes of the Syariah and logically should not to be limited to a 
particular number simply because of the Syariah itself is not limited in that order. In view of the 
continuing relevance, development and growth through independent reasoning (ijtihad), renewal 
(tajdid) and reform (islah), the goals and purposes of the Syariah must also remain an evolving 
chapter of the juristic and civilisational edifice of Islam. 

(b)	 Freedom of Religion

This issue requires further interpretation of the principles in the Quran and Hadith, in order 
to solve problems in Malaysia. The Quran is silent on the death penalty for apostasy and the 
evidence in the Hadith is open to interpretation. Islamic jurists have relied on the Hadith reported 
by Ibn Abbas in which the Prophet (p.b.u.h) said ‘whoever renounces his religion shall be killed’. 
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Many Islamic scholars agree that the prescribed penalties cannot be established by a solitary 
Hadith (ahad), and that unbelief by itself does not call for the death penalty. The key factor which 
determines the application of this punishment is aggression and hostility to believers and the 
need to prevent possible sedition (fitnah) against the religion and state.

In addition, the death penalty in the Hadith is not designed for apostasy per se but for high 
treason (hirabah) – when apostasy is accompanied by hostility and rebellion against the 
community and its legitimate leadership. The Hadith is a general (‘amm) command which is in 
need of specification (takhsis).

(c)	 Women’s Participation in Government

Women’s participation in government should be equal at all levels with the exception perhaps 
of cases where equality may not be advisable such as in performing police and military duties. 
The only exception of Syariah with regard to women’s participation in government concerns 
the position of the head of state based on a presumptive consensus (ijma’). However, there 
is no clear authority in the sources to prevent equality even at this level. The prevalence of 
constitutional checks and balances and separation of power in modern constitutions, have 
altogether altered the material attributes of leadership. The rules of Islamic jurisprudence also 
hold that a substantial change in the effective cause and rationale (illah) of a ruling should be 
followed by a corresponding change and suitable ruling through ijtihad (to derive and deduce 
religious opinion about a matter that is not mentioned in the sources of Islam).

(d)	 Syariah Law of Inheritance

The argument cited in support of larger share of inheritance for men is that a man is responsible 
for the maintenance of a woman’s needs in marriage, as well as for remedial financial provisions 
to help divorced women. 

It was suggested that jurists and judges should explore the principle of juristic preference 
(istihsan) which could address existing laws that lead to unfair results. Istihsan authorises the 
jurist and judge to find an alternative and a preferable solution to the case before them, which 
would realise considerations of equity and fairness. However, jurists and judges have not made 
effective use of istihsan, which does not seek to introduce a new law but to address situations 
case by case when strict implementation of the law could lead to unfair result.    
   
The RTD concluded with agreement that most principles of human rights in the UDHR are 
consistent with the Syariah except for certain issues such as the rights of the Lesbian, Gay, 
Bisexual and Transgender community, gender equality, and same-sex marriage.  
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7.	 JUDICIAL DECISIONS

(a)	 Penalty for Statutory Rape

On 27 August, the Court of Appeal upheld the decision of a Sessions Court to impose a five-year 
good behaviour bond instead of a custodial sentence on a national sportsman charged with 
the rape of a 13-year-old girl. In so deciding, the Sessions Court judge took into consideration 
that the girl had consented to the act. The Court of Appeal was of the opinion that the accused, 
aged 21, had not tricked the girl into submitting to him and that no violence was involved. In 
addition, the three-member bench ruled that the public interest would not be served in jailing 
the accused as he “has a bright future” in sports.

On 28 August, in a similar case in Penang, the Sessions Court imposed a RM25,000 good 
behaviour bond of three years on an electrician convicted of raping his then 12-year-old girlfriend. 
The court was of the opinion that the sexual act was consensual, and that the accused had not 
tricked the girl into the act. However, on 19 November, the High Court of Penang overturned the 
decision on appeal and the offender was sentenced instead to five and a half years’ jail.

Based on the two reported cases, the Commission expressed its concern over the lenient 
sentences meted out on two offenders guilty of statutory rape. Such sentences might send the 
wrong message to would-be offenders, and thus would not serve as effective deterrence. The 
Commission was also concerned that consent on the part of the child victims in both cases was 
considered as mitigating factors. That consent of a child should not be a mitigating factor in 
such cases is underscored by the legal prohibition of sexual relations with a female child under 
the age of 16, regardless of consent on her part. Clearly, Malaysia’s penal laws recognise that 
a child may lack the necessary maturity to give real consent or may be unduly influenced into 
giving apparent consent. 

The Commission also took a serious view of public disclosure of the offender’s name in each 
case, which may lead to the victim’s identity being exposed. The CRC stipulates that by reason of 
their physical and mental immaturity, children are entitled to special safeguards and care, which 
include legal protection. The best interests of the child in such cases, including the protection 
of the victim’s identity, her safety and well-being, should have been of paramount concern as 
enshrined in Articles 19 and 34 of the CRC.

(b)	 Cross-dressing 

On 11 October, the High Court of Seremban dismissed an application by Muhammad Juzaili 
Mohd Khamis and three others for a declaration that Section 66 of the Syariah Criminal (Negeri 
Sembilan) Enactment 1992 (Enactment 4 of 1992) – which criminalises any male person who 
‘wears woman’s attire’ or ‘poses as a woman’ – is inconsistent with fundamental liberties 
guaranteed by the Federal Constitution; namely, the prohibition of discrimination based on 
gender, freedom of expression, freedom of movement, and the rights to live with dignity and 
privacy, and to livelihood. According to media reports, the High Court ruled that the Enactment 
excludes the fundamental liberties under the Federal Constitution.

Chapter 3 - Report of the Research and Policy Development Group



110

The applicants, who were arrested for dressing as women, are male-to-female transsexuals 
who have undergone psychological assessments which show that they psychologically identify 
themselves as women. Psychiatric evaluations also show that they suffer from Gender Identity 
Disorder. 

It is the Commission’s view that all human beings, regardless of their sexual orientation, should 
be able to enjoy the full range of human rights without exception.
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III.	INTERNATIONAL COORDINATION DIVISION

The International Coordination Division, formerly known as the International Issues and 
Cooperation Committee, continued to fulfil its role as the focal point and secretariat for the 
Commission’s participation in international human rights fora. 

1.	 THE INTERNATIONAL COORDINATING COMMITTEE OF NATIONAL 
INSTITUTIONS FOR THE PROMOTION AND PROTECTION OF 
HUMAN RIGHTS (ICC) 

The Commission continues to actively support the ICC in advancing human rights principles and 
standards at the national, regional and international levels. 

In March, Dr Mousa Burayzat, Commissioner-General of the National Centre for Human Rights 
of Jordan, was appointed Chairperson of the ICC, replacing Ms Rosslyn Noonan, who had 
completed her tenure as Chairperson of the Human Rights Commission of New Zealand. Dr 
Mousa Burayzat will hold the post for the remaining year of the Asia Pacific rotational term for 
ICC chairmanship. 

The ICC achieved several significant targets during the year, which raised its visibility on the 
global stage.

One of its main priorities in recent years has been to advocate for independent participation 
rights of NHRIs in relevant United Nations (UN) for a such as the Commission on the Status of 
Women, Conference of State Parties to the Convention on the Rights of Persons with Disabilities 
and the Open Ended Working Group on Ageing. The ICC’s persistent efforts resulted in a positive 
outcome when the UN Permanent Forum on Indigenous Issues decided to allow NHRIs to 
participate independently in its sessions. 

It is of paramount importance that 
national human rights institutions 
take the floor in international fora, 
as is already the case at the Human 
Rights Council.

H.E. Laura Dupuy Lasserre
President of the Human Rights Council 
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As a follow-up to a Human Rights Council resolution, the 
ICC submitted a formal application through the President 
of the UN General Assembly, for permanent observer 
status of the ICC and its Regional Coordinating Committees 
at the General Assembly. 

The ICC reached another milestone when it established 
the ICC Working Group on Ageing, which comprises 
representatives of the four ICC regions. The main objectives 
of the Working Group are to advocate for recognition of 
NHRIs at the UN Open Ended Working Group on Ageing, as 
well as to coordinate NHRI contributions to the work of the 
UN Working Group.

The Commission, being an ICC Bureau member, 
participated in the Bureau Meetings, held in Geneva and 

Amman in March and November respectively. It attended the 25th Annual Meeting of the ICC in 
Geneva in March, at which it had the opportunity to share its experience on its ICC accreditation 
process as a panel member at a side event. 

At the same meeting, the ICC achieved a number of significant outcomes including the 
endorsement of amendments to the ICC Statute, as proposed by the Bureau in relation to:

(i) 	 Provision of power to the ICC Annual Meeting to determine when and where to hold the ICC 
International Conference;

(ii) 	 Definition of ‘exceptional circumstance’ that may lead to the temporary suspension of the 
accreditation status of member NHRIs; and 

(iii)	 Provision for Arabic as the fourth ICC working language. 

The Commission also took part in the ICC’s main event of the year, the ‘International Conference 
on The Human Rights of Women and Girls, Gender Equality: The Role of NHRIs’, organised by 
the National Centre for Human Rights of Jordan in collaboration with the Office of the High 
Commissioner for Human Rights and the ICC. 

The Commission welcomes the ICC’s efforts in strengthening the accreditation process. The 
Commission particularly commends the ICC Working Group on the Review of the General 
Observations, for revising the text of the General Observations. This will continue to serve as 
a guide for the ICC Sub-Committee on Accreditation in the accreditation process of NHRIs, 
as well as a key normative tool to strengthen and accelerate NHRI maturity and compliance 
with the Paris Principles. The Commission is of the view that the revised text of the General 
Observations, should it be adopted, will lead to a more rigorous accreditation process. In turn, 
this may result in overall improvement of the role and efficacy of NHRIs worldwide in promoting 
and protecting human rights. 

The Commission 
attended the 25th 
Annual Meeting of 
the ICC in Geneva in 
March, at which it had 
the opportunity to share 
its experience on its ICC 
accreditation process 
as a panel member at a 
side event.
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The Commission’s next re-accreditation exercise is scheduled to take place in 2015. Despite 
its ‘A’ status, the Commission is mindful of the evolving nature of the accreditation process, 
especially with the proposed revised General Observations. The Commission therefore accepts 
that it cannot be complacent and must make further efforts to enhance compliance with the 
Paris Principles, as well as to retain its ‘A’ status. 

2.	 HUMAN RIGHTS COUNCIL (HRC)

Taking the cue from the outcome of the review of the HRC, which awarded greater participation 
rights to NHRIs at its sessions, the Commission pursued its engagement with the Council. 

The Commission contributed to two of the three regular sessions of the HRC during the year. 
At the 20th regular session of the HRC in June, the Commission presented an oral statement 
under the agenda item relating to the report of the Special Rapporteur on the Right to Peaceful 
Assembly and Association. In the statement,1 delivered by Ms Katharina Rose, the ICC 
Representative in Geneva, the Commission called upon the Government of Malaysia to review 
the Peaceful Assembly Act 2012 in line with recommendations by the Commission and civil 
society organisations, as well as by the Special Rapporteur in his report. 

The session also witnessed the adoption of another important resolution on NHRIs, which 
reinforced recognition of NHRIs and its governing body, the ICC, in the promotion and protection 
of human rights. This resolution, adopted by consensus and co-sponsored by more than 100 
Member-States, recommended, among others, that the UN General Assembly explores the 
feasibility of allowing ‘A’ status NHRIs to participate in its sessions on the same basis as at the 
HRC. 

In support of this resolution, the Commission made several 
advocacy efforts to urge the Government to co-sponsor the 
resolution. In spite of these efforts, the Government decided 
not to do so. The Commission is concerned about the 
Government’s stance, as Malaysia’s co-sponsorship would 
have further demonstrated its support for the work and role of 
NHRIs. Furthermore, it would have reflected well on Malaysia 
as a member of the HRC. The Commission strongly believes 
that, in addition to upholding human rights within its national 
territory, a NHRI should have a crucial role at the international 
level to advance the human rights agenda. 

In conjunction with the 21st regular session of the HRC, the 
Commission, for the first time, delivered oral statements by 
way of video messaging. This is a new alternative mechanism 
introduced by the HRC to allow stakeholders such as NHRIs 

1	 The Commission’s Oral Statement at the 20th Regular Session of the Human Rights Council on 21 June 2012 at the 
Palais des Nations, Geneva on Freedom of Peaceful Assembly and Association (Appendix II)
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and civil society organisations to make interventions at its sessions without having to be 
present in Geneva. The Commission’s statements were on freedom of expression and opinion 
on the Internet,2 and on access to justice by Indigenous Peoples.3 Following the presentations, 
a number of delegations from the European Union expressed interest in the Commission’s 
work on freedom of expression and opinion. Malaysia’s Permanent Representative to the UN 
in Geneva exercised his right of reply to the Commission’s statement on freedom of expression. 

3.	 COMMONWEALTH FORUM OF NHRIs (CFNHRI)

The CFNHRI, currently chaired by the Australian Human Rights Commission, organised its 
Annual Meeting on the sidelines of the 25th ICC Annual Meeting in Geneva on 19, 20 and 22 
March. The objectives were to update members on CFNHRI activities and to discuss thematic 
human rights issues involving:

•	 Climate change
•	 Rights of persons with disabilities
•	 Rights of children
•	 Rights of older persons
•	 Sexual orientation and gender identity

At the meeting, CFNHRI members agreed to nominate the Commission as the next Chair of 
the Forum for 2013-2015. The decision was made following the inability of the Human Rights 
Commission of Sri Lanka to sit as the Chair due to its ‘B’ status under the ICC accreditation 
system. The official hand-over of the Chair is scheduled to take place in May 2013. As Chair, the 
Commission is expected to:

•	 Work with the Commonwealth Secretariat to coordinate statements and submissions;

•	 Work with the Commonwealth Secretariat to manage the CFNHRI website; and

•	 Organise the Annual and Biennial Meetings of the CFNHRI. 

The Commission also provided input to various submissions drafted by the CFNHRI secretariat:

(i)	 CFNHRI Communique to the Commonwealth Ministerial Action Group 

(ii)	 CFNHRI Submission on the Commonwealth Secretariat Strategic Plan for 2013-2016

(iii)	 CFNHRI Submission on the Charter of the Commonwealth

2	 Transcript of the Commission’s Video Message at the 21st Regular Session of the Human Rights Council on
	 14 September 2012 at the Palais des Nations, Geneva on Freedom of Expression and Opinion on the Internet 

(Appendix II)
3	 Transcript of the Commission’s Video Message at the 21st Regular Session of the Human Rigths Council on
	 18 September 2012 at the Palais des Nations, Geneva on Access to Justice by Indigenous Peoples (Appendix II)
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(iv)	 CFNHRI Statement on the Situation of Human Rights Defenders in Malawi
	
	
4. 	 UNIVERSAL PERIODIC REVIEW (UPR)

The second cycle of Malaysia’s UPR will take place at the 
17th session of the UPR from October to November 2013. 
In preparation for the review, the Commission is preparing 
a stakeholders’ report to be submitted to the UPR Working 
Group. As part of the process, the Commission conducted a 
series of consultation meetings with stakeholders, including 
government agencies and civil society organisations, to 
assess the implementation of Malaysia’s commitments 
under its first UPR cycle; and to learn of the challenges 
faced and areas that can be improved for the second cycle.  

Six consultation sessions were organised, four in 
Peninsular Malaysia, one in Sabah and one in Sarawak. 
The consultations in Sabah and Sarawak were held in 
collaboration with the UN Country Team (UNCT). While the 
Commission is pleased that the participants who attended 
the consultation in Kuala Lumpur are well informed on 
the UPR process, it is concerned that participants at the 
state level have little awareness and understanding of the UPR. This is alarming as the UPR 
mechanism should involve various stakeholders at different levels especially at the grassroots. 

Furthermore, the Commission notes the absence of key government agencies during the 
consultation in Kuala Lumpur, such as the Ministry of Foreign Affairs and the Attorney-
General’s Chambers. The Commission believes that the participation of these agencies would 
have provided useful insights for the Commission’s report. In this regard, the Commission 
recommends that the Government plays a more active role in ensuring that all stakeholders, 
especially government agencies at the state level, are not only aware of the UPR but are also 
directly involved in the implementation of the UPR recommendations accepted by Malaysia. 
At the same time the Commission will step up its own efforts in promoting awareness and 
understanding of the UPR. 
 
The Commission participated in an UPR e-discussion organised by the United Nations 
Development Programme from 16-22 May. The aim was to identify areas in which the UN could 
significantly contribute to improve the UPR implementation process.   

Throughout the year, the Commission was invited to speak and provide views on the UPR 
process at several events:

(i)	 ‘The Coalition of Malaysian NGOs National Consultation on the UPR in Kuala Lumpur’, 17 
July 
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(ii)	 ‘Regional Governance Week: Social Accountability in a Changing Region – Actors and 
Mechanisms’, Cairo, Egypt, 26-29 November

(iii)	 ‘International Service for Human Rights Workshop on UPR’, Bangkok, Thailand, 5-7 
December

(iv)	 ‘Human Rights Day Seminar’ organised by UNCT, Kuala Lumpur, 6 December 

5.	 SOUTHEAST ASIA NATIONAL HUMAN RIGHTS INSTITUTIONS 
FORUM (SEANF)

SEANF continued to play its role as a sub-regional human rights forum especially by moving 
towards implementation of its Strategic Plan 2012-2016, adopted in late 2011. The members 
focused on the joint projects identified in the Strategic Plan:

•	 Project on movement of peoples including 
migrant workers, victims of trafficking in persons, 
refugees and asylum seekers

•	 Project on the right to development and the 
environment

•	 Project on business and human rights
•	 Project on the rights of Indigenous Peoples
•	 Project on detention and torture

 
As the lead NHRI for the project on the rights of Indigenous 
Peoples, the Commission proposed that SEANF members 
develop a paper, ‘Good Practices in Promoting and 
Protecting the Rights of Indigenous Peoples’, as an activity. 
This entails each SEANF member providing input on good 
practices on the promotion and protection of the rights 
of Indigenous Peoples in their country. The Commission 
will compile the input into a consolidated paper, which is 
expected to be completed by 2013. 

The Commission also participated in the two SEANF Technical Working Group (TWG) meetings 
held in Bangkok and Jakarta, in February and July respectively. At the first meeting, SEANF 
members agreed to a proposal by the National Human Rights Commission of Thailand (NHRCT) 
to incorporate elements of business and human rights in all the joint projects. 

The year also proved to be an important one for SEANF with the admission of the Myanmar 
National Human Rights Commission (MNHRC) as the sixth member of the Forum. In June, 
prior to the MNHRC’s admission, the Commission and the other SEANF members had paid 
a courtesy visit to the MNHRC to learn more about its establishment, functions and activities. 
SEANF members were pleased to learn that the MNHRC, established by Presidential Decree 
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in September 2011, was in the process of drafting legislation, which, if passed by Parliament, 
would serve as MNHRC’s enabling Act. The Commission sees the admission of the MNHRC as 
vital in reinforcing SEANF’s role in upholding human rights in Southeast Asia. 

From 12-14 September, the Commission took part in the 9th Annual Meeting of SEANF, organised 
by the NHRCT. One of the main outcomes was the amendment of the Rules of Procedure of SEANF, 
particularly on provisions relating to the admission of members and the duties of members. The 
members also agreed to write to the Chairperson of the ASEAN Intergovernmental Commission 
on Human Rights to request a meeting to discuss issues relating to the ASEAN Human Rights 
Declaration, scheduled to be finalised by the end of the year. In addition, the Annual Meeting 
witnessed the transfer of SEANF chairmanship from the NHRCT to the Office of the Provedor for 
Human Rights and Justice of Timor Leste. 

6. 	 ASEAN INTERGOVERNMENTAL COMMISSION ON HUMAN RIGHTS 
(AICHR)

The Commission’s engagement with the AICHR has thus far been limited. On 23 April, the 
Commission met with the Malaysian representative to the AICHR, Datuk Seri Muhammad 
Shafee Abdullah, to discuss issues of common concerns and in particular the ASEAN Human 
Rights Declaration (AHRD).

Further to the meeting, the Commission attended a consultation on the AHRD on 16 June, 
organised by Datuk Seri Shafee, and a consultation held by AICHR on 22 June. On both occasions 
the Commission presented a submission developed with its partners in SEANF, stating that the 
draft AHRD should: 
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(i)	 Include principles of universality, indivisibility, 
interdependence and interrelatedness of human 
rights;

(ii)	 Provide a balance between rights, freedoms and 
responsibilities;

(iii)	 Take into consideration other applicable human rights 
documents and instruments;

(iv)	 Adopt universal human rights values when addressing 
issues of ASEAN particularities;

(v)	 Include the role of NHRIs and other stakeholders; and

(vi)	 Be an evolving document that eventually will lead to a 
legally binding convention. 

The Commission sees the adoption of the AHRD on 18 
November at the ASEAN Summit in Cambodia as a positive 
development in the promotion and protection of human 
rights in the region. While the Commission is encouraged 
that the AHRD covers a wide range of human rights, all of which are in line with international 
standards, the Commission is concerned that these rights are subject to principles which permit 
restrictions to be made on grounds wider than those accepted internationally. Reference in this 
regard is made to General Principle 7, which declares, on the one hand, that all human rights 
are universal, indivisible, interdependent and interrelated; on the other hand, it recognises that 
Member-States may take into consideration their political, economic, legal, socio-cultural and 
historical background in their realisation of human rights. The Commission is concerned that 
these principles may undermine the whole spirit of the AHRD and negate the full enjoyment and 
protection of human rights in the region.

While the Commission commends the AICHR for organising consultations with stakeholders to 
obtain feedback for the AHRD, the Commission is of the view that the process would have been 
more meaningful if the draft AHRD had been made available to stakeholders. 

In light of ASEAN’s vision for an ASEAN Community by 2015, the Commission hopes that the 
AICHR can play a more active role as a regional human rights mechanism, especially through 
more meaningful engagement with stakeholders – particularly NHRIs and civil society 
organisations – to discuss issues of common concern. 
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7.	 ASIA PACIFIC FORUM OF NATIONAL HUMAN RIGHTS 
INSTITUTIONS (APF)

From 26-30 June, the Commission hosted a regional 
workshop in Kuala Lumpur for representatives of libraries 
or resource centres at NHRIs in the Asia Pacific region. It 
was organised by the Raoul Wallenberg Institute of Human 
Rights and Humanitarian Law (RWI) in collaboration with 
the APF. The workshop was to enhance the capacity of 
libraries and resource centres in managing resources for 
the benefit of staff and external users. About 20 participants 
attended the workshop. 

The Asia Pacific Intergovernmental Meeting on the 
Second Review and Appraisal of the Madrid International 
Plan of Action on Ageing was held in Bangkok from 10-
12 September. The Commission’s Chairman, Tan Sri 
Hasmy Agam, represented APF at its invitation, as a panel 
member for the session on ‘Promoting the Rights of Older 

Persons – the Best Way Forward’. The discussion focused on the possibility of developing a UN 
convention on the rights of older persons and the likely implications.  

The Commission attended the Senior Executive Officers (SEOs) Roundtable, held in Sydney from 
24-25 May. It was hosted by the Australian Human Rights Commission and organised by the APF 
Secretariat. The Roundtable served as a platform for SEOs of NHRIs in the Asia Pacific to share 
management strategies.

With regard to training on human rights, two representatives of the Commission participated in 
the Blended Learning Course for Representatives from NHRIs in the Asia Pacific. It comprised 
an online course from 17 October to 13 November and face-to-face training in Bangkok from 
19-28 March. 

The Commission’s representative participated in the APF Pilot Regional Training-of-Trainers’ 
Workshop on the International Human Rights System, held in Manila from 18-22 June. The 
workshop proved useful to participants. 

The Commission entered into a Memorandum of Understanding with the APF and the Centre 
for Economic and Social Rights (CESR), to undertake a pilot project on monitoring economic 
and social rights. The project started with a four-day technical visit by APF and CESR from 11-
14 December. During the visit, the CESR and APF facilitated two days of training on tools and 
strategies to monitor economic and social rights, and two days of planning for the Commission’s 
project. After considering several options and issues for the project, the Commission decided to 
focus on education for children with learning disabilities.
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With the admission of the MNHRC as APF’s newest associate member, the Commission looks 
forward to strengthening ties with the MNHRC and engaging it on human rights issues of 
common concern.  

8. 	 NATIONAL HUMAN RIGHTS ACTION PLAN (NHRAP)

The Legal Affairs Division of the Prime Minister’s Department (BHEUU) is the focal agency on 
the NHRAP. At its request, the Commission called a meeting on 6 January. The Commission’s 
Vice-Chairman, Datuk Dr Khaw Lake Tee, chaired the meeting, the third of its kind to date.

It was held to obtain the Commission’s input and suggestions on development of the NHRAP. 
Ms Akhzailina Md Akhir, the BHEUU representative, shared information on progress being 
made on the NHRAP. Datuk Dr Khaw reiterated the Commission’s suggestion to make use of 
UPR recommendations accepted by Malaysia as a reference point in identifying issues to be 
addressed by the NHRAP.

In support of the BHEUU’s efforts, the Commission organised a Roundtable Discussion 
(RTD) on the NHRAP on 9 February, Datuk Dr Khaw chaired the session. This was
aimed at obtaining feedback from civil society organisations and academic institutions, and 
assisting the BHEUU in obtaining reports and research findings to serve as reference materials 
for the initial baseline study for the NHRAP.
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The Commission attended a seminar on the NHRAP organised by the BHEUU  from 24-25 May. 
Among the topics discussed were the importance of a NHRAP, the process of developing a 
NHRAP and factors unique to Malaysia in the human rights arena, due its plural society and 
distinctive historical background.  

Prior to the seminar, Dato’ Seri Mohamed Nazri Abdul 
Aziz, the Minister in the Prime Minister’s Department, 
had announced the Government’s decision to develop the 
NHRAP. The Commission welcomed this and commended the 
Government’s establishment of a Coordinating Committee for 
the Development of the NHRAP. The Commission, which has 
been identified as a committee member, looks forward to 
contributing ideas or advice in relation to the development of 
an earnest yet practical NHRAP. However, the Commission is 
concerned about the slow progress, and hopes that completion 
of the NHRAP will be a priority for the Government.
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IV.	LOOKING FORWARD 

The Commission has identified five core priorities for 2013 – the right to education for children 
with learning disabilities; the rights of older persons; human rights assessment of the Free 
Trade Agreement and Trans-Pacific Partnership Agreement; business and human rights; and 
the rights of Indigenous Peoples. The Research Division will be involved in developing plans 
of action for the first three projects. 

It will continue to assist the Commission in pushing for Malaysia’s accession to the remaining 
international human rights instruments, by creating awareness among government agencies 
and other stakeholders on the rationale and essential features of these instruments and 
obligations of State Parties upon accession. 

In addition, the Division will continue to review the relevant laws to ensure adherence to 
Malaysia’s obligations under the CEDAW, CRC and CRPD. The Division is also keen to extend 
assistance in ensuring that laws or interpretations of the law meet international standards. This 
will involve the Commission’s engagement of the Executive, Legislature and Judiciary.

The Policy Development Division will continue to monitor the Government’s actions on the 
Commission’s recommendations, as well as identify areas for further advocacy. The Division will 
further ensure that human rights are fully respected and protected by meaningful participation 
of stakeholders in formulating and monitoring national policies. In 2013, the Division will 
intensify the Commission’s efforts to deliver the rights of older persons, right to education and 
the rights of Indigenous Peoples.

The International Coordination Division, in supporting the Commission’s commitment to 
advance human rights, will  continue to engage stakeholders at the regional and international 
levels.

The Division is further committed to assisting the Commission in undertaking follow-up steps 
to monitor the Government’s efforts in implementing any commitments made under the second 
UPR cycle.  

It also looks forward to playing a key role, as the Commission assumes the chairmanship of the 
CFNHRI from 2013-2015. 

In addition, the Division will support the Commission in implementing its Action Plan for 2013, 
in particular the five priority areas identified. In this regard, it will enhance the Commission’s 
visibility and project its work at the regional and international levels. 
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The Commission’s Office in Sabah (‘the Sabah Office’) is responsible for promoting and protecting 
human rights in the state, particularly among vulnerable groups. Apart from its daily work of 
accepting complaints from the public, the Sabah Office organised several programmes on its 
own or together with the relevant government agencies and NGOs.  

Generally, the Sabah Office saw increased cooperation from most NGOs and government bodies. 
However, to its dismay, permission for the use of venues for two programmes was withdrawn at 
the last minute, allegedly due to external pressure.  

1.	 RESOLUTION OF COMPLAINTS 

The Sabah Office received 300 complaints over the year, with the highest number involving land 
matters at 141 cases (Table 1). It was able to resolve 81 cases, while 147 are being attended to, 
and 72 are deemed to require no further action.

Most of the complainants came personally to the Office in Kota Kinabalu, although some 
complaints were received via the post and email. The complaints centred on alleged violation 
of human rights in relation to land, citizenship and birth certificates, police brutality, and 
immigration and employment. The Commission also recorded oral statements through 
interviews during the road shows organised by the state and federal Public Complaints Bureau 
in different districts. 

Good people do not need laws 
to tell them to act responsibly, 
while bad people will find a way 
around the laws.

Plato
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Table 1: Complaints received by Sabah Office, 2012

NO. COMPLAINTS/ISSUES NO. OF CASES

1. Land Issues 141

2. Citizenship 45

3. Birth Certificates 33

4. Police Brutality 9

5. Employment Issues 14

6. Immigration Issues 15

7. Education Issues 5

8. Others 38

TOTAL 300

The Sabah Office received responses from the police force, Immigration Department, Land 
Office, Labour Department and National Registration Department (NRD) with regard to the 
complaints sent to them for action.

(a) 	 Land Matters

Members of indigenous communities were indignant with the Land Office over delays in 
processing their applications for land. Some said they had not heard from the Land Office but 
later found out that the land had been alienated to another party, usually to private companies. 
The Land Office was accused of inconsistency in processing applications for land and alienation 
of land. Complainants further said they were neither informed nor consulted about development 
involving native customary land. 

The Commission’s Recommendations

1.	 The Land Office should process land applications as quickly as possible on a ‘first come, 
first served’ basis, to prevent overlapping applications.

2.	 A ground survey that involves the land applicant and ketua kampung (village head) should 
be carried out to identify native customary land. 

3.	 The Land Office should develop an efficient mechanism to inform applicants quickly about 
the status of their applications and not keep them waiting.

4.	 The Government should develop guidelines on free, prior and informed consent so that 
consultation becomes mandatory prior to the introduction of any land development, in 
order to safeguard the rights of Indigenous Peoples.  
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(b) 	 Documentation Issues

Complaints were mainly on the tardiness of the NRD in processing identification documents, 
particularly those of local spouses of migrants; children with a migrant parent; and indigenous 
citizens living in remote areas. The absence of identification documents has led to various 
problems for the complainants, such as their inability to get jobs or enrol their children in 
school. Children cannot access formal education if they do not have a birth certificate. 

(c) 	 Police Brutality

There were complaints of brutality while individuals were being held in police custody, including 
the case of a woman who said she was beaten. Police personnel also allegedly threatened the 
use of violence to force suspects into confessing wrongdoing.

When the Commission sought the responses of the police force with regard to these cases, 
it was informed that the personnel had complied with the Standard Operating Procedure. 
Nevertheless, the Commission calls for a formal investigation of any complaint of torture. It also 
hopes to get legal power to conduct surprise visits to detention centres, as a way of deterring 
any such incident.

(d) 	 Employment Issues

Complainants claimed that their employers had failed to pay their salary or to make contributions 
on their behalf to the Employees Provident Fund. The Sabah Office has forwarded the complaints 
to the state Labour Department for action. 

(e) 	 Immigration Issues

Many migrants continued to seek assistance from the Commission on immigration issues, 
and these cases were referred to relevant agencies for attention. The most common complaint 
was that migrants were being detained, even though they hold identification letters issued by 
the Chief Minister’s Department. The Commission therefore calls for a more systematic and 
transparent approach by government agencies and the Immigration Department in documenting 
illegal immigrants in Sabah.

2.	 INTEGRATED MOBILE COMPLAINTS COUNTER
	
The Commission was involved in several sessions of the one-stop service programme organised 
by the Public Complaints Bureau under the Prime Minister’s Department and the Sabah Public 
Complaints Bureau. Under the programme, an integrated mobile complaints counter is set 
up to record problems faced by the public with regard to government services. It also records 
comments and suggestions on improving the efficiency and performance of public services. 
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The Sabah Office is appreciative of the opportunity to participate in the programme, in order to 
reach out to more people, especially those living in rural areas and who are unable to travel to 
Kota Kinabalu to lodge complaints on alleged human rights violations (Table 2). Participation 
has helped: 

(i)	 Enhance awareness of the Commission’s existence and its functions, as proven by the 
rising number of complaints received since 2008;

(ii)	 Educate the public on their basic rights through talks and exhibitions; and

(iii)	 Establish strong rapport and cooperation with government agencies in improving services 
to the public.

Table 2: Integrated Mobile Complaints Counter

NO. DATE LOCATION
NO. OF 

VISITORS
NO. OF 

COMPLAINTS/ISSUES

1. 10 March Tamu Pitas 200 16 -  land matters

2. 5 April
Sandakan Community 
Hall

150 12 -  land matters

3. 12 April Tawau Community Hall 250 16 -  land matters

4. 15 June
Sa’adah Hall, Kota 
Kinabalu

160 [None received]

5. 29 September Ranau Community Hall 200
16 -  land and
         employment 
         matters

6. 20 November Tuaran Community Hall 250

6   -  land matters;
2   -  absence of basic 
         infrastructure  
         in remote villages
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3.	 ROUNDTABLE DISCUSSION ON WOMEN’S RIGHTS

A Roundtable Discussion (RTD) on Women’s Rights was held on 5 July. Chaired by Commissioner 
Jannie Lasimbang, it drew participation from government agencies and women’s NGOs in Sabah. 
The objective was to obtain an update on selected issues, in order to identify recommendations 
on redressing gender inequality. Participants highlighted such issues as:

•	 Discrimination against women
•	 Legislation and policies involving violence against women
•	 Alcohol abuse as a cause of violence against women
•	 Police response to, and action on, reports lodged 

by women
•	 Support for women in poverty

The Commission’s Recommendations

1.	 There must be recognition for the Indigenous Legal 
System, which sanctions alimony for indigenous 
women. The Native Court also offers cheaper access 
to justice for indigenous women seeking financial 
support from ex-spouses. 

2.	 Police personnel should be trained to be more 
sensitive and respectful in handling reports lodged by 
women, particularly with regard to rape and domestic 
violence. A special unit must be set up to investigate 
such cases, with the target of reducing bureaucracy 

Participants at the RTD on Women’s Rights, chaired by Commissioner Jannie Lasimbang
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and delays in protecting complainants. In addition, investigations should be based on clear 
and consistent procedures. 

3.	 The Government must work on a more effective system in recruiting women into the public 
service, based on merit or a quota which would allow them to be involved at higher levels 
of administration. The Government must also encourage the participation of women in 
decision-making processes involving policies and laws. 

4.	 Government agencies and NGOs should work together to educate women on their 
rights, particularly those from marginalised communities, by conducting interesting and 
useful programmes. School communities should provide spaces to educate children and 
teenagers on the concept of sex and gender, as well as to challenge stereotyped thinking. 

5.	 The private sector should initiate entrepreneurship courses and career development 
programmes for women so that they can be trained to become business leaders and top 
managers. This would enhance gender equality in the corporate sector, reduce poverty and 
expand the pool of human resources through the contributions of women. 

6.	 Counselling services must be made accessible to women facing difficulties; at the same 
time, it is important for women themselves to feel comfortable in seeking such services. 
As such, counsellors should be well trained and professional in handling women’s issues, 
and show genuine interest in providing support.

4. 	 WORLD INDIGENOUS PEOPLES’ DAY

The Sabah Office again collaborated with the Indigenous Peoples Network of Malaysia (JOAS) 
to host a national-level event to mark World Indigenous Peoples’ Day. This was held from 9-12 
August in Miri, Sarawak. The Sabah Office made a confirmed booking for use of the Dewan 
Suarah and Red Crescent Hall as venues. However, the venue managers subsequently cancelled 
the bookings, saying they had received calls from authorities. Eventually, the organisers had to 
be content with a location that was not ideal for such an important occasion.

The event featured a half-day dialogue on ‘Promotion of Indigenous Peoples’ Cultures and 
Languages’, and an exhibition to highlight the plight of the Indigenous Peoples on several fronts, 
as well as the principle of free, prior and informed consent. 

The topic for the dialogue was selected to reflect the year’s universal theme entitled ‘Indigenous 
Media, Empowering Indigenous Voices’. More than 200 participants, mainly Indigenous Peoples 
and NGO representatives from around the country, took part. The panellists were Commissioner 
Jannie Lasimbang, Mr Thomas Jalong Apoi of JOAS, and Mr Hassanal Redzuan from the 
Department of Culture and Arts, Sarawak. Also present was Dr Victor Karunan of the United 
Nations Children’s Fund and a director of the Department of Orang Asli Development. The 
main objective was to gather support for recognition of the unique cultures and languages of 
Indigenous Peoples in Malaysia, and to give this effect in practical ways.
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Participants expressed concern about:

(i)	 The absence of response to a call for more cultural and governmental institutions to 
promote the traditions and languages of indigenous communities in Malaysia;

(ii)	 Insufficient media coverage of cultural celebrations of the Indigenous Peoples of Malaysia;

(iii)	 The need for indigenous groups in Sabah and Sarawak who are not officially recognised to 
be mentioned in government official papers and forms; and

(iv)	 The need for the Government to recognise World Indigenous Peoples’ Day on 9 August and 
to include it in Malaysia’s official calendar of events.  

It was recommended that the Government should consider setting up a commission on the 
rights of Indigenous Peoples, made up of dedicated members of the indigenous community, to 
examine prevailing issues and identify solutions. 

The Commission’s Recommendations

1.	 The federal and state governments and indigenous communities must be made aware of 
the UN Declaration on the Rights of Indigenous Peoples (UNDRIP), which has been adopted 
by Malaysia. Its provisions must be reflected in domestic laws, policies and programmes. 
An independent mechanism should be created to monitor the implementation of the 
UNDRIP in Malaysia.

2.	 Members of Parliament need to be pro-active in voicing the problems of these vulnerable 
groups.

3.	 Respect for, and recognition of, the culture, 
languages and traditions of Indigenous Peoples must 
be incorporated into the national vision of a pluralistic 
society.

4.	 Indigenous People must be free to conduct lawful 
activities without interference from the Government

5. 	 ACTIVITIES FOR THE NATIONAL INQUIRY INTO THE LAND RIGHTS 
OF INDIGENOUS PEOPLES IN MALAYSIA 

In preparation for the public hearings of the National Inquiry (NI) in June, the Sabah Office 
supported the NI Secretariat by seeking out witnesses to record their statements and to collect 
additional submissions. It arranged the logistics and venue for the public hearings. The most 
obvious challenge faced by the Commission in carrying out the NI in Sabah was to locate 
community witnesses living in rural areas, in view of the inaccessibility of these communities 
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and the difficulty in contacting  them over the telephone. Those living in the interior encountered 
hardship in making their way to Kota Kinabalu to attend the public hearings, due to the cost of 
transportation and poor condition of roads, among other factors. 

It was commendable that witnesses from government agencies were willing to cooperate with 
the Commission during the NI. However, the response of some witnesses from the private 
sector was poor; they did not reply to letters requesting their presence. 

With the conclusion of the public hearing process in Sabah, a file was opened for each of the 
407 statements received via the NI Secretariat to facilitate follow-up action through the routine 
complaints procedure. 

6. 	 INTERNATIONAL HUMAN RIGHTS DAY

The Sabah Office worked with four local NGOs – the Kinabalu Running Club, PACOS Trust, 
The Yellow Dots and Good Shepherd Welfare Centre – to organise the inaugural Human Rights 
Relay Run, Exhibition and Concert on 8 December, to mark World Human Rights Day, which is 
observed on 10 December each year.

The organisers booked the Universiti Malaysia Sabah (UMS) Stadium as the venue. On the eve of 
the event, however, UMS unilaterally retracted permission for use of the stadium and threatened 
to tighten security. It also put up a banner stating that the event was cancelled although it was 
not their prerogative to do so. UMS initially justified its action by alleging that the event was a 
‘political’ one and that it had received a directive to cancel the booking; the Vice-Chancellor later 
apologised and clarified that it was a matter of university policy. 

On the day of the event, the organisers managed to have it held at the Likas Lake jogging track. 
The Relay Run was successful despite the change in venue and the heavy rain. However, the 
exhibition had to be cancelled as the exhibits prepared by the organisers were ruined by the rain. 
The size of the food bazaar had to be reduced considerably as fewer people were expected to 
attend due to the sudden change of venue. Four bands cancelled their scheduled appearance at 
the concert; while the placement of the stage was not ideal in terms of proximity to the audience.

The last-minute cancellation by UMS and its Vice-Chancellor’s refusal to consider the organisers’ 
appeals were disheartening. The abrupt withdrawal of permission not only caused enormous 
logistical problems to the organisers, but also led to unanticipated costs being incurred in 
finding a new venue. It is indeed regrettable that the UMS decision prevented the right of citizens 
to assemble peacefully – one of the main human rights tenets guaranteed by Article 10 of the 
Federal Constitution – and, ironically, on World Human Rights Day at that.
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7. 	 DIALOGUE BETWEEN THE NATIVE COURT AND SYARIAH 	
COURT

On 10 December, the Sabah Office facilitated a half-day closed-door dialogue between the 
Native Court and Syariah Court in Kota Kinabalu, chaired by Commissioner Jannie Lasimbang. 
This brought together 20 representatives of the Native Court and 15 from the Syariah Court. Two 
working papers were presented, followed by the dialogue. 

Haji Langsing Mangana, who represented the Native Court, outlined challenges and suggestions 
for possible cooperation between the Native Court and the Syariah Court. In this respect, the 
interpretation of Section 9 of the Sabah Native Courts Enactment 1992 was seen as a challenge 
due to its brevity and the lack of a formal mechanism for both courts to discuss areas of 
contention. Haji Langsing recommended that cases involving the customs and traditions of 
Muslim natives be dealt with by the Native Courts, while matters pertaining to Islamic law 
should fall under the Syariah Court’s jurisdiction. Ideally, both courts should maintain good 
communications regarding cases, and study the relevant laws together.

The second working paper, presented by the Chief Registrar of the Syariah Court, Mr Ahadin 
Arinen, highlighted the benefits of the Judicial Department of the Syariah Court in Sabah, which 
was set up on 1 December 2005. This, he said, has enabled better recognition for the Syariah 
Court and helped toward more systematic and independent operations. If the Native Court has 
its own department, he said, the same effects could be derived. This would also enable the 
Native Court Training Institute to get regular funding and to function effectively.

Heavy rain did not dampen the spirits of about 1,000 runners and spectators at the Human 
Rights Relay Run on 8 December
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The Commission’s Recommendations

1.	 Dialogue should continue between the Native and Syariah Courts to iron out issues and 
deal with cases that involve both courts. 

2.	 A follow-up session should be organised for representatives of both courts to identify and 
delineate issues falling under Section 9 of the Sabah Native Courts Enactment 1992 and 
Rules 1995.

3.	 A module on Native Customary Law and the functions of the Native Court should be 
designed and included in courses for public service officers as a way of disseminating 
information and revitalising the Native Court system.

4.	 The federal and state governments should provide resources to the Native Court and to the 
Native Court Training Institute to ensure their effective functioning; a library should also be 
set up.

5.	 The relevant state agencies should expedite the process of establishing a Native Court 
Judicial Department, similar to that for the Syariah Court in Sabah.

8. 	 MEETINGS WITH GOVERNMENT DEPARTMENTS

(a) 	 Meetings with the Kota Kinabalu OCPD and Mayor 

Commissioner Jannie Lasimbang met separately with Mr Jauteh Dikun, the Kota Kinabalu 
OCPD; and Datuk Abidin Madingkir, the Mayor of the Kota Kinabalu City Hall. This was to notify 
them of the Commission’s plan to organise the Human Rights Relay Run, Exhibition and Concert 
on 8 December.

Other issues were raised with the OCPD, including complaints received by the Commission 
against the police force. The Mayor was briefed on the outcomes of five workshops held in 2011 
on the Native Courts in Sabah.
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(b)	 Courtesy Call on the Head Registrar of the Syariah Court in Sabah

Commissioner Jannie Lasimbang met with Mr Ahadin Arinen, the Chief Registrar of the Syariah 
Court in Sabah, to discuss the Commission’s planned closed-door dialogue between the Native 
Court and the Syariah Court on 5 December. This was a follow-up to the five workshops held 
respectively in Kota Marudu, Keningau, Beaufort, Telupid and Semporna in 2011.

9. 	 OTHER ACTIVITIES

(a)			 Cultural and Education Festival 

The Commission participated in the Cultural and Education Festival held in conjunction 
with Malaysia Day from 7-9 September, alongside 25 government agencies and NGOs. The 
Commission set up an exhibition-cum-complaints booth to extend awareness of human rights 
and to promote its own work.

(b)	 Visits to Community Learning Centres (CLCs) 

The Commission conducted a community outreach programme in conjunction with SUHAKAM 
Day, observed on 9 September annually. The Sabah Office visited the CLC located respectively in 
Kampung Kipouvo and Kampung Kibunut in the Penampang district. 

The CLCs were established through the initiative of community organisations with the help of 
PACOS Trust, to provide indigenous children with an equal opportunity to receive pre-school 
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education. After struggling for a number of years to achieve acceptable standards, both CLCs 
have received recognition from the Education Department. During the visits, Commissioner 
Jannie Lasimbang told the teachers and mothers present about the Commission’s role and 
functions in promoting and protecting human rights, as well as about the rights of a child. The 
Commission commends the organisations involved for providing the service, and calls on the 
Government to recognise and support similar initiatives in rural communities where official 
outreach is not yet possible.

(c)	 Visits to the Central Prison and Women’s Prison Institution

The Sabah Office conducted official visits to the Central Prison in Kota Kinabalu and the Women’s 
Prison Institution in Kepayan on 24 October. The purpose was to monitor conditions and to meet 
with prison officers. 

The Commission commends the Prison Department for integrating the national education 
curriculum into the learning syllabus for young inmates of the Integrity School in the Kota 
Kinabalu Central Prison and the Henry Gurney School for Girls under the Women’s Prison 
Institution. This has enabled the inmates to receive education without discrimination.  

However, the Commission was appalled to find out from the prison officers that some inmates 
have been waiting a long time for a possible pardon from the Yang di-Pertua Negeri. The 
Commission was told that the Appeals Board has never convened a sitting. 

In addition, the respective prisons for men and women are understaffed, while the men’s prison 
was overcrowded. The Commission was informed that there is a trend to transfer inmates from 
temporary detention centres to the prisons without adequate notice or consideration of the 
capacity.

Visit to the CLC in Kibunut Village, Penampang
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10. 	LOOKING FORWARD

With the expected release of the Report of the National Inquiry on the Land Rights of Indigenous 
Peoples in Malaysia in early 2013, the Sabah Office will hold several dialogues with the relevant 
authorities and other players to ensure that the recommendations are implemented. The Sabah 
Office will also endeavour to monitor the progress of implementation and produce a report at 
the end of the year ahead.

Additional efforts will be made to follow up on activities to promote and protect the rights of 
vulnerable groups, in particular children with disabilities. The Sabah Office will continue to find 
ways to enhance cooperation among NGOs, the public sector and the private sector to look into 
matters highlighted by the complaints received.
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The Commission’s Office in Sarawak (‘the Sarawak Office’) kept up emphasis on promoting and 
protecting human rights in the state. The focus was on resolving complaints, in keeping with the 
Commission’s functions and powers under the Human Rights Commission of Malaysia Act 1999. 

Most of the complainants were from rural areas. Their problems pertained to alleged violation of 
Native Customary Rights (NCR) to land and inadequate compensation. They also sought advice 
on dealing with such issues.

The Sarawak Office organised a Roundtable Discussion, talks and seminars, in addition to 
promoting human rights through programmes and activities jointly conducted with government 
agencies and NGOs.

1. 	RESOLUTION OF COMPLAINTS 

The Commission received 51 complaints (Figure 1) up to December, of which 30 were related 
to NCR to land. In terms of police reports lodged, complainants claimed that there were delays 
or failure to act on the matters raised. These complaints have been sent to the police force for 
a response.

The Commission resolved 27 cases over the year, while 10 were found to be unrelated to 
human rights violations and therefore required ‘No Further Action’. Another 24 cases are being 
processed by the relevant authorities. In seeking resolution of the complaints, the Commission 
received cooperation from government departments and assistance from NGOs. 

You must not lose faith in 
humanity. Humanity is an ocean; 
if a few drops of the ocean are 
dirty, the ocean does not become 
dirty.

Mohandas Gandhi
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(a)	 Native Customary Land

There were repeated complaints that the state government 
had not sufficiently recognised NCR to land, and had failed 
to issue documents of title to genuine claimants. There 
were also claims that logging companies had encroached 
into native customary land, and that the quantum of 
compensation was inadequate. 

Development and exploitation of forest resources have 
frequently resulted in conflicts between the indigenous 
population and the private or quasi-government agencies 
involved. The root causes lie in the absence of official 
demarcation as to what constitutes native customary land 
and state land; non-compliance by the private enterprises; 
and inadequate enforcement.

In this regard, complainants said that:

(i)	 Enforcement authorities did not take their complaints seriously and, at times, targeted 
them for action instead; 

(ii)	 The quantum of compensation was inadequate for the land acquired or the crops destroyed 
when a site was taken for development purposes;

Native Customary 
Rights to Land
30 Cases

Employment
8 Cases

Delay of Action 
(Police)

2 Cases

Miscellaneous
11 Cases

51
CASES

Figure 1: Complaints Received by Sarawak Office, 2012 

Development and 
exploitation of 
forest resources have 
frequently resulted in 
conflicts between the 
indigenous population 
and the private or 
quasi-government 
agencies involved.
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(iii)	 There was no meaningful participation in decision making or opportunities to be involved 
in the economic spin-offs from development projects; and

(iv)	 The Government did not recognise customary ownership of land, for example in cases 
involving the Penan Community in Murum, Belaga.

(b)	 Employment

Complainants claimed that employers had failed to pay their salaries or to make contributions 
on their behalf to the Employees Provident Fund. Some alleged the absence of job-related 
perks. The Sarawak Office has forwarded these complaints to the relevant authorities for action.

2.	 NATIONAL INQUIRY INTO THE LAND RIGHTS OF INDIGENOUS 
PEOPLES IN MALAYSIA (NI)

Under the Commission’s ongoing NI, public hearings were conducted at four locations 
in Sarawak (Table 1). The Commission’s Chairman, Tan Sri Hasmy Agam chaired the Panel 
of Inquiry, with Commissioners Detta Samen and James Nayagam serving as members. 
Independent consultants Dato’ Ranita Mohd Hussein and Mr Andrew Khoo assisted the Panel. It 
called up more than 60 witnesses to testify at the public hearings.

Table 1: Public Hearings in Sarawak, 2012

NO. DATE LOCATION

1.  27 February – 1 March  Serian Community Hall

2.  3 – 5 March  Dewan Suarah Sibu

3.  7 – 9 March  Dewan Suarah Bintulu

4.  11 – 15 March  Dewan Suarah Miri

A total of 61 cases cited alleged trespass into native customary land by private companies and 
state development agencies; 72 cases related to complaints on administrative shortcomings 
with regard to land rights registration, as well as dissatisfaction over surveys of native customary 
land; and 25 cases were related to inadequate compensation for land acquired for development 
purposes. 
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3.	 ROUNDTABLE DISCUSSION ON THE RIGHTS OF PERSONS WITH 
DISABILITIES

The Sarawak Office organised a Roundtable Discussion (RTD) on the Rights of Persons with 
Disabilities (PwD) on 14 June. YB Robert Lawson Chuat, the Assistant State Minister of Welfare, 
officiated at the event which was aimed at raising awareness among local authorities and civil 
society groups. 

Some 60 participants, including interested individuals, 
attended the half-day event. Mohd Faizal Adenan of the 
Commission of the Kuching North City Council; Wong Ming 
Kong of the Commission of the Kuching South City Council; 
Francis Johen of the Sarawak Ministry of Local Government 
and Community Development, and Dusim Oh Siong of the 
Sarawak Welfare Department were among the speakers.

In his speech, the Assistant Minister said the national 
registry of disabled persons had recorded 27,919 PwD in 
Sarawak as at June. He affirmed the state government’s 
support in intensifying services to disadvantaged groups, 

including PwD. The Sarawak Ministry of Welfare has adopted a “humanising welfare services” 
approach, as seen in the provision of mobile services by the Welfare Department. This has 
served 96 locations since its launch early in the year. The State Ministry will continue to find 
ways to improve accessibility to welfare services. 

Commissioner Detta Samen highlighted in his speech that, based on a World Bank survey, about 
10% of the world population – or an estimated 2.8 million people – comprise PwD. Of these, 
about 90% are children, many of whom are illiterate because they cannot access education.

The discussions took into consideration both current and long-standing issues. 

(i) 	 Voters with special needs
	 Mindful of the parliamentary election to be held in 2013, participants noted that polling 

centres in the state are not disabled-friendly. They proposed that the Election Commission 
introduces an electronic voting system to cater for voters with special needs. They urged 
the Government to ensure that all polling centres in the state are made accessible and 
disabled-friendly within the shortest possible time.

(ii) 	 Decision making in local councils 
	 With more PwDs becoming literate, they are in a better position to identify the needs of the 

community and to put forward solutions. As such, opportunities should be opened up for 
their participation in decision making processes at the local level.

The Government 
should ensure that 
all polling centres in 
the state are made 
accessible and disabled-
friendly within the 
shortest possible time.
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(iii) 	 Banking facilities
	 There were complaints that certain banks have turned down applications from PwD for 

ATM cards.

(iv)	 Access to public facilities
	 Studies have shown that most buildings, public transportation services and public facilities 

remain non disabled-friendly, despite requirements in law.

(v)	 Public awareness
	 Government agencies and NGOs should play a more active role in promoting the rights of 

PwD, as public awareness is still low.

4.	 VISIT TO THE BENGOH DAM RESETTLEMENT SCHEME

The Commission visited the Bengoh Dam Resettlement Scheme on 16 June. The state 
government had proposed the project in 2007 to boost water supply to the Greater Kuching 
area up to 2030. The project requires the relocation of four villages – Kampung Pain Bojong, 
Kampung Taba Sait, Kampung Rejoi and Kampung Semban.

During the visit, Commissioner Detta Samen was briefed on current developments and on the 
design of the new houses. He expressed satisfaction with modifications to the design, which 
also meet the requirements of the affected residents. He checked on other facilities at the 
resettlement area, including a football field and a cemetery. 

Participants at the RTD on the Rights of PwD
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5. 	 MEETING WITH THE PENAN COMMUNITY AFFECTED BY 
CONSTRUCTION OF THE MURUM DAM IN BELAGA

In October, the Commission received a memorandum from members of the Penan Community 
who are affected by construction of the Murum Hydro Dam in Belaga. Six villages – Long Wat, 
Long Luar, Long Tanggau, Long Singu, Long Menapa and Long Jaik – will have to be relocated. 

Commissioner Detta Samen met with about 50 members of the Penan Community in Bintulu 
on 23 November to obtain more information on their grievances. The meeting was organised by 
the Borneo Research Institute.

The Penan said they are not protesting the construction of the dam per se, but are concerned 
about having to move away from the jungles on which they depend for their survival and livelihood. 
As compensation, they want the state government to pay RM500,000 to each family that has to 
move to the resettlement areas in Sungai Tegulang and Sungai Metalong. They further expressed 
concern about the disbursement of proposed welfare aid amounting to RM750 per family for 
five years after they are relocated. Their worry is the sum will be deducted from compensation 
payment. The community also wants the state government to clear lingering doubts on all these 
demands. The Commission will follow up on the issues raised.

6. 	 CONSULTATIVE MEETING ON THE UNIVERSAL PERIODIC REVIEW 
(UPR) PROCESS 

On 18 October, the Sarawak Office collaborated with the United Nations Country Team to hold 
consultative meetings on the UPR process. The UPR is a peer review mechanism for scrutiny 
of national commitments to, and obligations in, delivering human rights. Malaysia will face the 
second cycle of the UPR from October-November 2013 in Geneva. 

Two meetings were held in Kuching with NGOs and government agencies respectively, to gather 
input. This will assist the Commission in preparing its report which is due in March 2013.

7.	 TALKS ON HUMAN RIGHTS

The Commission organised talks on human rights in collaboration with the Dayak Bidayuh 
National Association, Police Training Centre and College of Nursing in Kuching, and the Central 
Prison in Sri Aman (Table 2). The talks were to raise awareness of human rights, and to serve 
as a stepping stone for future activities among target groups. The Commission intends to make 
such engagement a part of its routine duties.

Chapter 5 - Report of the Sarawak Office



144

Table 2: Talks on Human Rights, 2012

NO. DATE VENUE

1. 14 April  Dayak Bidayuh National Association,  Kuching

2. 25-26 April  Central Prison, Sri Aman

3. 15 May  Police Training Centre, Kuching

4. 19 June  College of Nursing, Kuching

5. 2 October  Police Training Centre, Kuching

The sessions enabled the participants to express their opinions or concerns on:

(i)	 How the Commission can be more effective in resolving human rights issues;

(ii)	 Land-related disputes between Indigenous Peoples and the state government;

(iii)	 The position of conjugal rights in Malaysia; and

(iv)	 Delays in the provision of health care services and how the delivery system can be enhanced.
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8. 	 LAUNCH OF FREEDOM FILM FESTIVAL 2012

The Commission was again invited to launch the event, held for the fifth time in Sarawak. The 
objective is to create awareness of human rights through the performing arts, as well as to 
eliminate racism and discrimination in society.

9. 	 COURTESY CALLS

The Commission paid courtesy calls to enhance networking with federal and state agencies, and 
took the opportunity to provide information on its activities. Calls were paid on the:

•	 State Secretary, YB Tan Sri Datuk Amar Haji Mohamad Morshidi Abdul Ghani, on
	 10 May

•	 Minister of Infrastructure of Sarawak, YBhg Datuk Michael Manyin, on 22 June

•	 Federal Secretary of Sarawak, YBhg Datuk Haji Yahaya Basimin, on 3 July
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10.	IN-HOUSE TRAINING	

The staff of the Sarawak Office attended an in-house training project on 15 June, conducted in 
Kuching for the first time. The Education and Public Relations Group organised the session. The 
Sarawak Office looks forward to additional training, so that officers and staff can develop their 
skills.

11.	MEDIA INTERVIEW

On 25 April, State Commissioner Detta Samen gave an interview over Radio Television Malaysia 
in Kuching. The emphasis was on raising the Commission’s profile, educating the public on 
human rights, and informing them about upcoming activities. 

12.	LOOKING FORWARD

The Sarawak Office is committed to strengthening its ties with the state government, NGOs 
and the community at large in the year ahead, in order to extend awareness of human rights. In 
addition, through its major activities, it hopes to encourage the state government to review laws 
and policies pertaining to the rights of Indigenous Peoples and other vulnerable groups. 
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Although Malaysia is a signatory to the 
United Nations Declaration on the Rights of 
Indigenous Peoples 2007, many government 
departments are not aware of it, with some 
even thinking it is a memorandum written by 
non-governmental organisations.

The Star, 11 November 2010

In its Annual Report 2011, the Commission had reported its decision to hold a National Inquiry 
into the Land Rights of Indigenous Peoples in Malaysia (NI). Included in that report were the 
background and terms of reference of the NI and activities conducted, such as meetings and 
consultations with the relevant stakeholders.

During the year under review, the Commission pursued the remaining activities to ensure 
completion of the NI on schedule. The focus was on public hearings and preparation of the 
Report. 

1. 	 PUBLIC HEARINGS

At the public hearings, witnesses appeared before a Panel to give further information or to 
verify certain facts provided during the public consultations. The public hearings, held between 
February and June, were conducted in several locations in the Peninsula, Sabah and Sarawak 
(Table 1). 

The Commission is of the view that the NI processes provided a platform for the empowerment 
of Indigenous Peoples in protecting their claims to native customary land. This was most 
evident in the effort made by these communities to come together to trace historical evidence to 
substantiate their claims, in order to assert Native Customary Rights (NCR) to land.
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Table 1: Schedule of Public Hearings, 2012

REGION DATES VENUE

SARAWAK

27 February – 1 March Dewan Suarah Serian, Serian

3-5 March Dewan Suarah Sibu, Sibu

7-9 March Dewan Suarah Bintulu, Bintulu

12-14 March Dewan Suarah Miri, Miri

PENINSULA

27-30 March SUHAKAM Office, Kuala Lumpur

9-10 April Dewan Tunku Ibrahim Ismail, Kluang, Johor

27-30 April Kesedar Inn, Gua Musang, Kelantan

6-10 May Heritage Hotel, Ipoh, Perak

13-16 May Hotel Seri Malaysia, Temerloh, Pahang

SABAH 4-16 June Dewan SEDCO, Kota Kinabalu, Sabah

Besides mobilising the communities, it was also the aim of the NI to create and promote 
public awareness of the Indigenous Peoples’ rights to native customary land and their way 
of life. Towards this end, the Commission deemed media involvement to be vital in promoting 
transparency for the process, to play an educational role and to exert some form of pressure on 
the relevant authorities. In securing the full involvement of the media, the Commission ensured 
that details of the public hearings were disseminated regularly to all the media and that their 
representatives were invited to cover the sessions. The Commission observes that, while the 
public hearings received wide exposure in the mainstream and alternative media in Sabah and 
Sarawak, the hearings in the Peninsula received minimal coverage in both media streams. 

The Panel of Inquiry 
examines a witness at 
the public hearing in 
Selangor;
from left: Ms Jannie 
Lasimbang (Member of 
the Commission), Tan Sri 
Hasmy Agam (Chairman) 
and Datuk Dr Khaw Lake 
Tee (Vice-Chairman)
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2. 	 CORE ISSUES OF THE NI

Based on the issues identified during the public consultation 
process and the statements that were recorded, the Commission 
selected 132 out of 892 cases to be further examined by the 
Panel of Inquiry at the public hearings. The cases selected were 
based on the availability of valid supporting documents and 
evidence. 

Most of the issues identified were common to all three regions, 
and could be broadly categorised as: absence of recognition 
of the Indigenous People’s concept of native customary land; 
administration of land; impact of plantations schemes; inclusion 
of indigenous land in logging and forest reserves, and in state 
and protected areas; indigenous land development schemes; 
and commercial development projects.  

At the same time, the NI found issues that are unique to individual regions. For instance, 
concerns raised over the issuance of Communal Titles are exclusive to Sabah, while concerns 
over the Orang Asli Reserves and the fiduciary duty of Department of Orang Asli Development 
(JAKOA) are unique to the  Peninsula.

(a) 	 Failure to Recognise Indigenous Concept of Land Use and Ownership

Representatives of the Indigenous Peoples argued that laws and policies have failed to fully 
respect and recognise their concept of land use and ownership, and that this has eroded their 
NCR to land. 

(b) 	 Administrative Processes

The issues raised were primarily concerned with the processes 
and procedures of land offices. The most commonly alleged issue 
was the tardiness of the respective land offices in processing 
land applications from Indigenous Peoples and requests for 
recognition of their land and territories. They alleged that, 
because of the delays, subsequent applications from third parties 
had resulted in overlapping applications with respect to the same 
land. Some also alleged that the land office had lost their files. 
They were directed to submit fresh applications for the same 
land, which led to further delays in the administrative process. 

Certain administrative issues that were raised were found to be 
unique to individual regions. For instance, in the Peninsula, the issue raised by a majority of the 
Orang Asli related to the alleged failure of the JAKOA to fulfil its fiduciary duty to the community. 
Indeed, in some instances, it was alleged that the JAKOA had even acted against the interests, 

The underlying 
issue relating to 
indigenous land 
lies in the absence 
of recognition of 
the cultural and 
traditional features 
of customary laws 
relating to land use 
and ownership.
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well-being and advancement of the Orang Asli. In Sabah, the concerns were over the issuance 
of Communal Titles, which was perceived to be inconsistent with the traditional concept of 
land ownership and use; in Sarawak, there were complaints about the execution of perimeter 
surveys. 

(c) 	 Impact of Plantation Schemes

The main issues related to the encroachment of plantation schemes into native customary land 
or villages without the free, prior and informed consent of the Indigenous Peoples. There were 
also allegations of non-payment or insufficiency of dividends from government agencies such 
as RISDA and FELCRA.

This category also examined the relevant regulations, particularly in relation to social and 
environmental impact assessment studies; the provisional licences awarded to companies; and 
the responsibilities of a company where any part of the licensed area is claimed by Indigenous 
Peoples. 

(d) 	 Indigenous Land Development Schemes

Many of these schemes are implemented under the Government’s poverty reduction initiatives. 
Once an area is identified to be developed, it is handed over to government agencies or a 
government-linked company – for example, SEDIA in Sabah and LCDA in Sarawak – to oversee 
all aspects of implementation. However, many Indigenous Peoples claimed that the land 
development projects were planned and executed without proper consultation with them and 
hence, failed to address their needs.

Witnesses from the Land and Survey Department Sarawak testify at the public hearing in 
Sarawak
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(e) 	 Inclusion of Indigenous Land in Logging and Forest Reserves

Grievances were expressed about native customary land being included in forest reserves. Many 
Indigenous Peoples said they had been unaware of the existence of the forest reserves until the 
posting of notices by the authorities to keep out of the area, or when the logging companies 
showed up. It was  also alleged that ignorance on the part of the companies’ operators or forest 
administrators with regard to the nature of native traditional boundary markers (for example, 
graves or orchards) had resulted in the destruction of the properties and sacred sites of the 
communities.

(f) 	 Inclusion of Native Customary Land in National/State Protected Areas

The Inquiry heard from various indigenous communities that their land had been included in 
national and state parks, water catchment areas, wildlife corridors and national heritage sites 
without their knowledge. Many highlighted the lack or absence of discussions and consultations 
with the communities regarding the proposed parks and other protected areas. Many said they 
were surprised to receive eviction notices, while others alleged that they were arrested after 
entering their land located in the protected areas. Some even had to pay an admission fee to 
enter these areas. 

(g) 	 Commercial Development Projects

Central to the issue of these projects, such as dams, quarries and urban development schemes, 
were allegations of the lack of meaningful consultation as well as free, prior and informed 
consent. Indigenous Peoples who raised this issue claimed that, when the authorities conducted 
visits, they were only told that their land would be or had been acquired for a certain project and 
that they had to vacate their village. They were not given the chance to prove that they were 
rightful owners of the land which would have given them the right to adequate remedy. 

A  representative of the 
Indigenous Peoples reads 
out a statement at the 
public hearing in Sabah
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(h) 	 Compensation for Loss of Indigenous Land/Territories and Crops

Allegations were levelled that compensation was not paid – or was insufficient – for the loss 
of native customary land and territories or crops destroyed, when the land was acquired for 
projects and plantations by the Government or private sector. Many also claimed that they were 
only paid a modest amount of compensation for their crops, while no payment was offered for 
the loss of land.
 

3. REPORT OF THE NI

At the time of writing, the Commission is finalising the NI Report which is estimated to be 
published in early 2013. The Report, comprising the Commission’s findings, observations and 
recommendations, will be extended to all stakeholders, in particular the relevant government 
agencies, for consideration and action. The Commission, through its Complaints, Monitoring 
and Inquiries Group, will monitor the implementation of recommendations.
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APPENDIX I

THE COMMISSION’S PRESS STATEMENTS 
2012

NO DATE TITLE

1. 5 Jan
The Right to Assemble and the Safety of all People Must be 
Safeguarded 

2. 21 Jan Suspended University Students are Deprived of Their Rights

3. 31 Jan The Rights of the Marginalised Group Must be Protected 

4. 13 Feb
Malaysia Should Uphold the Highest Standards in the Promotion and 
Protection of Human Rights

5. 24 Feb
Public Hearing for the National Inquiry into the Land Rights of 
Indigenous Peoples to Commence in Sarawak

6. 7 Mar SUHAKAM’s Public Hearing is an Independent and Open Process 

7. 16 Apr Repeal of the ISA is Commendable, Review of the New Bill is Required

8. 3 May
Freedom of Expression and the Right to a Peaceful Assembly Must be 
Protected and Respected

9. 12 May Independent Panel Must be Independent and Impartial

10. 21 May
Public Inquiry into the Incidents During and After the Public Assembly 
of 28 April 2012

11. 3 Jun New Secretary Takes Office 

12 24 Jun
Malaysia Remains at Tier 2 Watch List in the Trafficking in Persons 
Report 2012 

13. 30 Jun
SUHAKAM to Commence its Public Inquiry into the Incident During and 
After the Public Assembly of 28 April 2012

14. 12 Jul Repeal of the Sedition Act is Commendable

15. 25 Aug
The Right to Freedom of Expression and the Presumption of Innocence 
until Proven Guilty Must be Protected and Respected

16. 30 Aug Special Safeguard and Care for Child Victims Must be Upheld Always 
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NO DATE TITLE

17. 1 Oct 
The Work of Human Rights Defenders must be Respected and 
Recognised

18. 22 Oct Proposed Review of the Death Penalty for Drug Offences is Welcomed 

19. 24 Oct 
The Setting up of a Parliamentry Select Committee on Human Rights is 
Welcomed

20. 19 Nov ASEAN Human Rights Declaration Falls Short of Expectation

21. 5 Dec Take Immediate Action Against the Human Trafficking Offenders
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THE RIGHT TO ASSEMBLE AND THE SAFETY OF ALL 
PEOPLE MUST BE SAFEGUARDED

The Human Rights Commission of Malaysia (the Commission) welcomes the efforts taken by 
the Inspector-General of Police Tan Sri Ismail Omar to initiate a dialogue between the Police 
and the organisers of the planned assembly of 9th January 2012. The Commission has on 
several occasions called upon the authorities to allow and to facilitate the right of the people 
to exercise their right of public assembly. The willingness of the Police to facilitate and ensure 
an orderly and peaceful assembly is therefore applauded and supported by the Commission. 
Such facilitation will ensure the exercise of the right to assemble without jeopardising the rights 
of others to conduct their daily lives and affairs with minimum disruption. In this regard, if 
required, the Commission is willing to offer its assistance, as a neutral and impartial body, at 
the dialogue to faciliate an orderly and peaceful assembly on 9th January. 

The Commission also wishes to reiterate its stand that while it acknowledges that peace and 
stability are paramount and that public order needs to be maintained at all times, it is also 
of the view that public assemblies provide an avenue for the public to express themselves on 
issues that are of concern. These rights are provided for under Article 10(1)(b) of the Federal 
Constitution and Article 20(1) of the Universal Declaration of Human Rights (UDHR), and Article 
19 of the UDHR on freedom of expression. 

Nonetheless, in the demand for democracy, the Commission urges all parties to exercise 
their rights responsibly in ensuring that peace and safety of all involved are safeguarded and 
importantly, that the rights of other people who are indirectly involved must also be respected 
and protected. In this regard, the Commission looks forward to the Government’s continued 
support and commitment towards the protection and promotion of human rights. 

-END-

“HUMAN RIGHTS FOR ALL” 

TAN SRI HASMY AGAM 
Chairman 
The Human Rights Commission of Malaysia (SUHAKAM) 
5 January 2012

SURUHANJAYA HAK ASASI MANUSIA MALAYSIA
HUMAN RIGHTS COMMISSION OF MALAYSIA
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SUSPENDED UNIVERSITY STUDENTS ARE DEPRIVED OF 
THEIR RIGHTS

The Human Rights Commission of Malaysia (the Commission) views with great concern the 
recent decisions taken by certain universities to suspend students who had expressed their 
opinions and for allegedly damaging the good name of the institutions and disrupting public 
order. Regretably, the actions taken by the various universities not only curtail the fundamental 
rights of the students but are contrary to the announcement by YAB the Prime Minister to 
amend section 15 of the Universities and University Colleges Act 1971 (UUCA) to allow university 
students aged 21 and above space for the exercise of their rights in relation to the freedom of 
expression, freedom of assembly and freedom of association, which are guaranteed under the 
Federal Constitution and the Universal Declarations of Human Rights.

The economic, civil and political rights awareness among the university students and 
their participation in discussions on issues of national interest must be viewed positively to 
complement and supplement the formal education and training that they receive in the 
university. Any unreasonable curtailment of the exercise of their rights and these experiences 
would deny them of an education and experience so vital in their development as future leaders 
of the country.

The Commission welcomes the initial consultation held by the Ministry of Higher Education 
with the Commission, students representatives and other stakeholders on the controversial 
provisions of the UUCA and hopes that further public consultations and open dialogues could be 
held that will lead to students attaining more rights and freedoms.

-END-
 
“HUMAN RIGHTS FOR ALL” 

TAN SRI HASMY AGAM 
Chairman 
The Human Rights Commission of Malaysia (SUHAKAM) 
21 January 2012

SURUHANJAYA HAK ASASI MANUSIA MALAYSIA
HUMAN RIGHTS COMMISSION OF MALAYSIA
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THE RIGHTS OF THE MARGINALISED GROUPS MUST
BE PROTECTED

The Human Rights Commission of Malaysia (the Commission) is of the firm view that enforcement 
agencies should not abuse their powers and, amongst other things, should respect the rights of 
the marginalised groups especially those of the Orang Asli and the natives. Reference is made 
to the incident involving the detention and arrest by the police of 13 Orang Asli in Gua Musang, 
Kelantan on 28 January 2012. Apparently, the Temiar tribe had staged a peaceful protest against 
the activities of logging companies, which have resulted in an encroachment into their land. 
Regrettably, it is alleged that the police, in dealing with the protest, had used force in dismantling 
the blockade by the Orang Asli, and in the process exhibited a lack of sensitivity, concern and 
understanding of the plight of our marginalized citizens. It is further understood that even after 
assurances by the state authority that the grievances of the Temiar tribe would be resolved by 
mid-January, logging activities are still going on, thus triggering off the protest by the Temiar. 

The police had reportedly forced down the barrier and burned down the adjacent structures 
set up by the Temiar, who were merely expressing their stance in their struggle to claim back 
their rights to the native lands. The family members and friends were reportedly prevented from 
accompanying them to the detention centre and they were also denied legal representation 
before being released several hours later. The Commission calls upon the State Government to 
act expeditiously in resolving the plight of the Orang Asli in Kelantan and to protect their rights 
to their ancestral lands and livelihood. It also urges that all State Governments respect court 
decisions awarding the rights to land of the Orang Asli and hold more open consultations with 
the communities. 

The Commission is currently holding its first ever National Inquiry into the land rights of the 
indigenous peoples with the goals to develop recommendations to the Federal and State 
Governments to review domestic land laws and policies to incorporate human rights elements 
and to formulate strategies and plan of action with the aim of protecting and promoting the 
indigenous peoples’ rights to land. 

-END-

“HUMAN RIGHTS FOR ALL” 

TAN SRI HASMY AGAM 
Chairman 
The Human Rights Commission of Malaysia (SUHAKAM) 
31 January 2012
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MALAYSIA SHOULD UPHOLD THE HIGHEST STANDARDS IN 
THE PROMOTION AND PROTECTION OF HUMAN RIGHTS

The Human Rights Commission of Malaysia (the Commission) is greatly disappointed with the 
recent hasty deportation of the Saudi newspaper columnist Hamza Kashgari, who was under 
the detention by Malaysian police on 9 February, reportedly at the request of the Saudi Arabian 
authorities. That Kashgari was deported even after a written plea by the Commission to the 
Home Minister to consider his case in line with human rights principles and in particular, the 
non-refoulment principle under which a person facing persecution in his country should not be 
returned to that country, came as a shock. 

Kashgari’s deportation will have severe negative impact on the country as it violates international 
human rights laws and instruments especially those enshrined in Articles 3, 10 and 11 of 
the Universal Declaration of Human Rights (UDHR), under which it is incumbent upon the 
Government to guarantee that everyone has the right to life, liberty and security; that everyone 
is entitled in full equality to a fair and public hearing; and that everyone has the right to be 
presumed innocent until proven guilty according to law in a public trial. Kashgari, whose case 
has attracted international media headlines, has been denied these rights. 

In this regard, the Commission reiterates its call to the Government, being a member of the 
UN Human Rights Council, to illustrate its commitment to uphold the highest standards in the 
promotion and protection of human rights in the country. 

-END-
 
“HUMAN RIGHTS FOR ALL” 

DATUK DR KHAW LAKE TEE 
Vice Chairman 
The Human Rights Commission of Malaysia (SUHAKAM) 
13 February 2012

SURUHANJAYA HAK ASASI MANUSIA MALAYSIA
HUMAN RIGHTS COMMISSION OF MALAYSIA

Appendix I - The Commission’s Press Statements 2012



162

PUBLIC HEARINGS FOR THE NATIONAL INQUIRY INTO
THE LAND RIGHTS OF INDIGENOUS PEOPLES TO 

COMMENCE IN SARAWAK

The Human Rights Commission of Malaysia (the Commission), after reviewing recorded 
statements, evidences and documents obtained during its public consultation sessions held 
from June to September last year has identified key categories of alleged violations of rights 
to native land, which include encroachment into or disposition of native land, administration 
of land matters, gazette of native land into Forest, Wildlife and Water Catchment Reserves and 
Parks, as well as plantation schemes and other commercial development projects, and the 
issue of compensation. 

The next stage of the National Inquiry process will be the Public Hearings where witnesses 
from representative cases, and relevant authorities, companies and experts will appear before 
the Panel of Inquiry to clarify pertinent legal, policy and procedural issues. The first series of 
Public Hearings will commence in Sarawak where more than 100 witnesses are scheduled to 
appear before the three-member Panel of Inquiry chaired by the Chairman of the Commission, 
Tan Sri Hasmy Agam, and assisted by Commissioners Detta Samen and James Nayagam and 
independent consultants, Dato’ Ranita Mohd Hussein and Andrew Khoo. The Public Hearings, 
which will be held in Dewan Masyarakat Serian (27 February-1 March), Dewan Suarah Sibu (3-5 
March), Dewan Suarah Bintulu (7-10 March) and Dewan Suarah Miri (12-14 March), are open to 
the public and the media. 

The next Public Hearings for the National Inquiry into the Land Rights of Indigenous Peoples 
will be held in the Peninsula between April – May, and Sabah in June. The National Inquiry is 
conducted pursuant to the various complaints and memoranda received by the Commission 
since its inception, which is in accordance to section 12(1) of the Human Rights Commission 
of Malaysia Act 1999 that would enable the Commission to identify the problems faced by the 
indigenous communities in Malaysia in realising their rights to land and the effects of this problem 
to the rights of the indigenous communities as enshrined in the Federal Constitutions and 
international procedures. The Commission will then formulate strategies and recommendations 
to the Federal and State governments and other relevant stakeholders to ensure that the land 
rights of the indigenous peoples are protected, respected and realised. 

-END-

“HUMAN RIGHTS FOR ALL” 

TAN SRI HASMY AGAM 
Chairman 
The Human Rights Commission of Malaysia (SUHAKAM)
24 February 2012
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SUHAKAM’S PUBLIC HEARING IS AN INDEPENDENT
AND OPEN PROCESS

The Human Rights Commission of Malaysia (the Commission) notes the concerns raised by the 
Sarawak Timber Association (STA) in relation to the Public Hearing session in Sarawak for the 
Commission’s National Inquiry (NI) into the Land Rights of Indigenous Peoples in Malaysia as 
reported by the Borneo Post on 6 March 2012.

While appreciating those concerns, the Commission stresses that its role to inquire into alleged 
human rights abuses is explicitly provided by Section 12(1) of the Human Rights Commission of 
Malaysia Act 1999 (Act 597) which states that the Commission may, on its own motion or on a 
complaint made to it by an aggrieved person or group of persons or a person acting on behalf 
of an aggrieved person or a group of persons, inquire into an allegation of the infringement of 
the human rights of such person or group of persons. As such, the public hearing held by the 
Commission was in fact to determine the veracity of such allegations and to provide opportunity 
to those alleged to respond.

In implementing this mandate, the Commission holds the discretion to decide on the conduct 
of inquiry including the composition of the Panel and, if the Commission so wishes, a team 
of Independent Consultants (IC) whose roles are also determined by the Commission. 
Correspondingly, the Commission agreed that members of the Panel consist of Commissioners 
while ICs were selected based on their expertise in the field of IP’s right to land.

Further, to ensure that opportunity is given to all witnesses to state and respond to allegations 
levelled against them, all witnesses were informed of the Commission’s intent to hold the 
hearings in advance. Noting concerns of late invitations, the Commission impresses that it is and 
has always been open to suggestions for postponement. Hence, the Commission deliberately 
sent out invitations rather than subpoenas to witnesses. To exemplify, the Commission readily 
agreed to the STA’s request to extend the deadline from 15 November to 31 December 2011 to 
send in their submission based on questions on land issues that the Commission had posed 
in its letter to the STA dated 1 November 2011. While the Commission did not receive any 
submission from the STA after the extended deadline, the Commission’s willingness to hear 
such requests is evident. 

In gathering all submissions and statements before the inquiry, the Commission was mindful 
of the limitations encountered by certain persons, especially indigenous peoples (IP), to 
provide documentary evidence in view of their financial and non-financial capacity to access 
such materials. Nonetheless, the Commission upholds the right of every person to be heard 
irrespective of their socio-economic and other backgrounds.

Notwithstanding this, the summaries of selected cases were annexed to the Commission’s 
earlier invitations to companies. Additionally, in order for respondents to be given the chance to 
understand allegations against them, the Commission had again invited respondents to sit in 
during the presentation of allegations by community witnesses in the public hearing.
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To ensure that the Panel is able to objectively assess these long-standing and seemingly 
systemic land rights issues in Malaysia, it is imperative for the Panel to obtain, as far possible, 
all documents relevant to each case presented before them. Additionally, the Commission has 
the power to obtain such materials as given in Section 14(1)(c), in the Human Rights Commission 
of Malaysia Act 1999 (Act 597) as follows:

“14(1)(c) The Commission shall, for the purpose of an inquiry under this Act, have the power 
to summon any person residing in Malaysia to attend any meeting of the Commission to give 
evidence or produce any documents or other thing in his possession, and to examine him as a 
witness or require him to produce any document or other thing in his possession.”

The Commission is generally pleased with the co-operation extended by witnesses who had 
appeared before the Panel. However, since a few witnesses representing companies were not 
prepared to produce evidence and information that are necessary for the inquiry, the Panel 
therefore proceeded to further probe these witnesses to get such documents and responses 
which are essential to ensure that the Panel does not come to inaccurate and partial conclusions 
in its report.

Nevertheless, the Commission takes cognisance of the comments and suggestions made by 
the STA and would therefore continue to engage all relevant stakehloders to ensure an inclusive 
process.

-END-

“HUMAN RIGHTS FOR ALL” 

TAN SRI HASMY AGAM 
Chairman 
The Human Rights Commission of Malaysia (SUHAKAM)
7 Mac 2012
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REPEAL OF THE ISA IS COMMENDABLE, REVIEW OF THE 
NEW BILL IS REQUIRED

The Human Rights Commission of Malaysia (the Commission) commends the repeal of the 
Internal Security Act 1960 (ISA) and welcomes in its place, the Security Offences (Special 
Measures) Bill, which was tabled in Parliament on 10 April 2012. The repeal of the ISA is a 
positive move towards the improvement of the human rights situation in the country. In addition, 
the Commission takes note of the amendments to the Penal Code, the Evidence Act 1950 and 
the Criminal Procedure Code, tabled in the Dewan Rakyat on 11 April, following the first reading 
of the Security Offences (Special Measures) Bill 2012.

The Commission welcomes and supports the Honourable Prime Minister’s effort for democratic 
reforms and to safeguard human rights and freedom, as promised in his special Malaysia Day 
address on 15 September 2011. While the Commission acknowledges the need for a counter-
terrorism policy to combat terrorism and to maintain national security, it nevertheless maintains 
its stand that the provisions in the Bill as well as the amendments to the other relevant laws 
must strike a balance between national security and fundamental liberties and human rights. 
In this regard, the Commission is pleased to note the Honourable Prime Minister’s exhortation 
to the police on 12 April 2012 to balance their role in ensuring public order and security and 
respect for individual rights.

The Commission notes that some of the provisions in the Bill are in line with the Commission’s 
recommendations in its report Review of the Internal Security Act 1960 published in 2003. In 
that report, the Commission recommended that the Internal Security Act be repealed and 
that a new comprehensive law be enacted in its place to deal with threats against national 
security (including terrorism) but with provisions that are in line with human rights principles. 
Accordingly, the Commission welcomes the new Bill which only allows the police to detain any 
suspect for a period of up to 29 days for the purpose of investigation, after which the suspect 
must either be released or charged with one or any of the specified security offences. The 
Commission welcomes the clause for the review of the provision on the period of detention 
every five years and for its cessation unless otherwise extended.

However, the Commission has the following concerns which it hopes will be addressed:

i.	 The power of arrest and detention under Clause 4 of the Bill does not provide for judicial 
oversight in the extension of detention period of up to 28 days.

ii. 	 Although Clause 5 of the Bill allows for notification to the next-of-kin when a person is 
arrested and detained, the police have the power to deny him immediate access to legal 
representation for a period of up to 48 hours.

ii.	 The provision that permits for the power to intercept communications under Clause 4(6) 
of the Bill, may infringe personal liberty and the right to privacy. This power should be 
exercised through a court order. 
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iii.	 Notwithstanding the above comments, the Commission looks forward to further and 
continuing engagements with the government agencies, specifically the Attorney General’s 
Chambers, and other stakeholders to ensure that obsolete and irrelevant laws are abolished 
and replaced by laws that are consistent with universally accepted human rights principles, 
thus promoting and protecting human rights in the country. In furtherance of its functions 
as the national human rights institution, the Commission will continue to monitor the 
implementation of the new law as well as the relevant amended laws to ensure that they 
are in compliance with international human rights principles and norms, specifically the 
Universal Declarations of Human Rights 1948 (UDHR).

- END -

“HUMAN RIGHTS FOR ALL”

TAN SRI HASMY AGAM
Chairman
The Human Rights Commission of Malaysia (SUHAKAM)
16 April 2012
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FREEDOM OF EXPRESSION AND THE RIGHT TO
A PEACEFUL ASSEMBLY MUST BE PROTECTED

AND RESPECTED

The Human Rights Commission of Malaysia (the Commission) is deeply disappointed and 
concerned over various reported incidents, including those reported by its monitoring teams, 
that took place during the public rally held on 28 April 2012, in particular, allegations of the 
heavy-handed and arbitrary manner by which the police dispersed members of the public. The 
Commission is also appalled by the alleged treatment of the police of members of the media, 
who are duty-bound to professionally and ethically record, document and report any event of 
public interest; some were allegedly assaulted while two reporters were reportedly arrested, 
besides having their equipment damaged or confisticated by the authorities. The Commission 
also notes with great concern instances of unruly and disorderly conduct and behaviour on 
the part of some of the participants of the rally. Nevertheless, the use of disproportionate and 
unwarranted force against the participants of the rally as well as members of the media is 
an unacceptable conduct on the part of the police whose duty is to maintain law and order 
and public security in a professional manner, more so when handling and facilitating public 
assemblies.

The Commission, in its Annual Reports as well as the reports of the Public Inquiry with regard 
to the excessive use of force by the police during public assemblies, has repeatedly called 
upon the authorities, where they find it necessary to control or disperse a crowd during an 
assembly, to employ proportionate and nonviolent methods. Furthermore, the United Nations 
Basic Principles on the Use of Force and Firearms by Law Enforcement Officials also provides 
that law enforcement officials shall, as far as possible, apply nonviolent means before resorting 
to the use of force.

Although the Commission has on several occasions offered to act as a mediator between the 
police and the organisers of public assemblies in order to arrive at an amicable consensus 
between the parties before the event, unfortunately, such offers were rejected. It has also on 
numerous occasions called upon the authorities to allow and to facilitate the right of the people 
to assemble peacefully. The Commission had also urged the police to facilitate the people’s 
exercise of their right to assemble peacefully and to express their views without jeopardising 
the rights of others to conduct their daily lives and affairs with minimum disruption. That 
participants in similar rallies held in a few other places like Georgetown, Kuantan, Johor Bahru, 
Ipoh, Kuching and Kota Kinabalu, were allowed to assemble and disperse in a peaceful, orderly 
and responsible manner without any untoward incident is testimony to the feasibility of such 
measures.

The Commission wishes to reiterate its stand that while it acknowledges that peace and stability 
are paramount and that public order needs to be maintained at all times, it is also of the view 
that public assemblies provide an avenue for the public to express themselves on issues that 
are of concern. These rights are provided for under Article 10(1)(b) of the Federal Constitution 
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and Article 20(1) of the Universal Declaration of Human Rights (UDHR) as well as the Peaceful 
Assembly Act 2011, and Article 19 of the UDHR on freedom of expression.

Nonetheless, in the quest for a full functional democracy, the Commission has frequently urged 
all parties to exercise their rights responsibly in ensuring that peace and safety of all involved 
are safeguarded and equally important, that the rights of other people who are indirectly involved 
must also be respected and protected.

At this juncture, the Commission is calling upon members of the public and the media as well 
as the relevant authorities who had witnessed any acts or incidents relating to the allegations 
of infringements of human rights during the rally of 28th April 2012 to submit the relevant 
information, other documents and evidence to the Commission as soon as possible for its 
investigation. In the interim, the Commission will discuss this matter, analyse the evidence 
gathered and study the reports of its monitoring team in considering its next course of action.

For further inquiry and submission of information and documents, please contact:

Complaints, Inquiry and Monitoring Group
The Human Rights Commission of Malaysia (SUHAKAM)
11th Floor, Menara TH Perdana
Jalan Sultan Ismail, 50250 Kuala Lumpur
Tel: 03-2612 5600; Fax: 03-2612 5694/5620
E-mail: complaints@suhakam.org.my / humanrights@suhakam.org.my

-END-

“HUMAN RIGHTS FOR ALL”

TAN SRI HASMY AGAM
Chairman
The Human Rights Commission of Malaysia (SUHAKAM)
3 May 2012
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INDEPENDENT PANEL MUST BE INDEPENDENT
AND IMPARTIAL

The Human Rights Commission of Malaysia (the Commission) takes note of the establishment 
of the Independent Panel by the Government to investigate into various allegations of the use 
of unnecessary force by the police in dispersing participants of the public assembly held on 28 
April 2012, which was organised to call for reforms in the electoral system. It also takes note of 
the calls made by a number of human rights and professional groups, as well as other members 
of civil society, for the Commission to conduct its own inquiry. 

The Commission is fully cognisant of its mandate to inquire into allegations of human rights 
violations and was looking into the complaints it had received from members of the public on 
the said event before deciding on the appropriate course of action, even as it was at that time 
in the process of finalising and making public the report of its just-completed inquiry into the 
allegations of violations of human rights, including the use of excessive force by the authorities 
prior and during the public assembly on 9 July 2011. This Report has subsequently been released 
on 4 May 2012, which the Commission fervently hopes, will be seriously considered by all the 
parties concerned, particularly the authorities. 

It is extremely important that any such inquiry into the public assembly event of 28 April 2012 
be conducted expeditiously, but also with great care so as to ensure that its process and 
outcome will put the matter to rest, once and for all, and will restore public confidence in the 
authorities, which is an essential attribute of a fully functional democracy which the people 
aspire for, and the Government is committed to achieve. In this regard, the Commission awaits 
the determination of the terms of reference of the Panel in the hope and expectation that they 
are consistent with the requirements of an inquiry that will conduct its work in a manner that 
is independent, impartial, transparent, and with integrity and without fear or favour, that is 
expected by the public. 

The Commission remains seized of the matter and will continue to study the complaints and 
submissions from various groups, as well as media reports, pertaining to various incidences 
that transpired on that day. 

-END-

“HUMAN RIGHTS FOR ALL” 

TAN SRI HASMY AGAM 
Chairman 
The Human Rights Commission of Malaysia (SUHAKAM) 
12 May 2012
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PUBLIC INQUIRY INTO THE INCIDENTS DURING AND 
AFTER THE PUBLIC ASSEMBLY OF 28 APRIL 2012

Further to its Statement issued on 2 May 2012 on the allegations of unnecessary use of force 
by the police during the public assembly of 28 April 2012, the Human Rights of Commission of 
Malaysia (the Commission) has, upon serious consideration, decided to conduct a Public Inquiry 
into the above-mentioned allegations. This decision takes into account its own monitoring of 
the event of 28 April 2012 and a number of other pertinent factors, including the submission 
of complaints, reports and memoranda from members of the public, human rights and 
professional groups, as well as other members of civil society to the Commission relating to the 
matter, which all call for an independent inquiry into the said event. 

The Commission had wanted to, but can no longer await, the release of the terms of reference 
of the Independent Panel established by the Government as they have yet to be finalised. 
Notwithstanding the investigations to be conducted by the said Panel, the Commission is obliged 
to carry out its own Public Inquiry pursuant to its mandate as provided under the Human Rights 
Commission of Malaysia Act 1999 (Act 597). 

The Panel of Inquiry will be chaired by the Commission’s Vice-Chairman Datuk Dr Khaw Lake 
Tee and assisted by Commissioners Professor Datuk Dr Mahmood Zuhdi b Abdul Majid and Mr 
Detta Samen.

Terms of Reference of the Public Inquiry 

The terms of reference of the Public Inquiry are: 

1. 	 To determine whether there were any violations of the human rights of any person or party 
during and after the public assembly on 28 April 2012; 

2. 	 If violations of human rights did occur, to determine: 
i. 	 How such violations came about; 
ii. 	 What administrative directives and procedures, or arrangements contributed to such 

violations; and 
iii. 	 Which person or agency was responsible for such violations. 

3. 	 To recommend measures to be taken to ensure that such violations do not recur. 
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Calling for Public Submissions

The Commission hereby calls for public submissions of evidence and information following the 
allegations of amongst others, the unnecessary use of force by the authorities during and after 
the public assembly on 28 April 2012. Members of the public and the media who had witnessed 
any acts or incidents relating to the allegations of human rights violations, or who believe that 
they may be able to give relevant information and/or documents and other evidence including 
video/photo recordings pertaining to these or other such allegations are invited to contact the 
Commission as soon as possible. 

The deadline for Public Submission 

The deadline for public submission is Monday, 4 June 2012 by 12 noon. 

For further inquiry and submission of information and documents, please contact: 
Complaints, Inquiry and Monitoring Group 
The Human Rights Commission of Malaysia (SUHAKAM) 
11th Floor, Menara TH Perdana 
Jalan Sultan Ismail, 50250 Kuala Lumpur 
Tel: 03-2612 5600; Fax: 03-2612 5694/5620 
E-mail: complaints@suhakam.org.my / humanrights@suhakam.org.my 

-END-

“HUMAN RIGHTS FOR ALL” 

TAN SRI HASMY AGAM 
Chairman 
The Human Rights Commission of Malaysia (SUHAKAM) 
21 May 2012
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NEW SECRETARY TAKES OFFICE

The Human Rights Commission of Malaysia (the Commission) hereby announces that it has 
directly appointed a new Secretary, thereby ending the earlier practice of the secondment of 
a senior PTD officer. Puan Rodziah Abdul who took office effectively on I June 2012 has been 
appointed for a five-year term bringing with her extensive experiences in both the corporate 
and public sectors, having served previously, among others, at the Institute of Diplomacy and 
Foreign Relations (IDFR) and the Securities Commission. 

The Commission is grateful to Encik Kamaruddin Mohamed Baria (now Datuk), Tuan Haji Ahmad 
Yusof Ngah and Puan Hashimah Nik Jaafar, for the job they had done in assisting the members 
of the Commissions and staff in promoting and protecting human rights as mandated under the 
Act. The Commission also wishes to express its deep gratitude to the Government for seconding 
the three officers since it was set up in 2000. 

-END-

“HUMAN RIGHTS FOR ALL” 

TAN SRI HASMY AGAM 
Chairman 
The Human Rights Commission of Malaysia (SUHAKAM) 
3 June 2012
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MALAYSIA REMAINS AT TIER 2 WATCH LIST IN THE 
TRAFFICKING IN PERSONS REPORT 2012

For the third consecutive year, Malaysia is on the Tier 2 Watch List in the 2012 Trafficking in 
Persons (TIP) Report issued by the United States Department of State based on the country’s 
compliance with the US Trafficking Victims Protection Act 2000 (TVPA). Malaysia continues to be 
a popular destination amongst migrant workers for economic reasons or as a transit country 
but unfortunately these vulnerable groups are susceptible to becoming victims of sexual and 
labour trafficking. While the issue of trafficking in persons (TIP) is a complex one, involving 
many actors and intermediaries and an equally intricate modus operandi, nevertheless, it is of 
utmost importance that trafficking in persons (TIP) cases should be treated and dealt with on 
an urgent basis. 

Progress in ensuring respect for human rights in the country’s efforts in anti-trafficking 
in persons activities has not been significant. The Human Rights Commission of Malaysia 
(the Commission) recognises the complexity of the twin problems of trafficking in persons 
and smuggling of migrants and had expressed, in its Annual Report 2011, its concern that 
the amendments to the Anti-Trafficking in Persons Act (ATIP) in 2010 incorporating human 
smuggling elements may complicate the situation especially where there is a possibility that 
trafficked victims may be mistakenly treated as smuggled migrants and hence be wrongly 
deported, instead of being placed under protective custody in shelters. 

In this regard, the Commission hopes that the authorities view the Trafficking in Persons 
(TIP) Report issued by the United States Department of State constructively, and will take 
appropriate steps to improve the situation, such as through increased capacity building, and 
empowering the front-line and the enforcement officials to take the necessary measures for 
the proper identification and protection of the victims. In addition, there should be continuous 
and more vigorous awareness-raising campaigns to encourage the public to come forward as 
whistleblowers, and in identifying and reporting of suspected TIP activities. Greater efforts must 
also be made to educate migrant workers on their rights, the legal recourse available, and 
how to seek remedies against traffickers or employers who fail to meet their legal obligations, 
preferably in their own language. 

The Commission is also of the opinion that the Council for Anti-Trafficking in Persons and Anti-
Smuggling of Migrants (the Council) must be more transparent and forthcoming in providing 
information relating to its operations and implementation. To this end, the Commission 
recommends that the Council includes in its quarterly reports on its activities, the progress 
made in attaining the goals of the national strategic plan to combat TIP.

The effort to build more shelters for victims of human trafficking is commendable. However, the 
facilities provided must be improved with adequate physical and mental healthcare services, 
and that the standards or guidelines and rules and procedures adopted by the shelters do not 
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infringe the rights of the victims. Provision of legal assistance and effective counselling and 
care to the victims of TIP and ensuring that they are not threatened or punished for crimes 
committed as a result of being trafficked must be seriously and carefully looked into. 

The Commission had consistently recommended that the Government take steps to identify and 
apprehend offenders or traffickers and to deal stringently with civil servants found to be aiding 
or abetting TIP activities. It therefore views with serious concern when alleged offenders are not 
apprehended and charged in the same manner, as in two cases involving sexual exploitation or 
prostitution and forced labour, when the offenders were charged under the ATIP Act and upon 
conviction, sentenced to eight years imprisonment while, in contrast, eight immigration officers 
were detained in 2010 under the then Internal Security Act and subsequently released, in less 
than a year after being detained without trial, and in the deportation of 11 Chinese nationals 
of Uighur ethnicity after it was claimed that they were involved in TIP. These do not generate 
confidence in the country’s resolve to combat the menace and to ensure that the rights of the 
victims of TIP and smuggling of migrants are protected. It should be stressed that it is the 
traffickers, not the trafficking victims, who are the criminals. 

The Commission recommends that persons who are identified as trafficked victims are not 
further victimised by prolonged periods of detention as in the case of Bangladeshi workers who 
have been in the shelter for nearly two years. Those victims of TIP should be given access to 
legal aid, and health care and that reasonable financial compensation be provided. 

The Commission further recommends that the Government, specifically the Council under its 
new Chairman, engages actively and in meaningful working relationships with NGOs and civil 
society groups in the care and protection of victims and that the Government provides funding 
to such groups for their programs and projects in helping victims of TIP. Further, there should 
close partnership between the Government and these groups, foreign diplomatic missions and 
other international and regional stakeholders in an all-out effort to combat TIP. The Commission 
earnestly hopes that the victims of TIP and smuggling of migrant workers are protected at all 
stages, in line with international standards set by the UN Protocol to Prevent, Suppress and 
Punish Trafficking in Persons Especially Women and Children. 

-END-

“HUMAN RIGHTS FOR ALL” 

TAN SRI HASMY AGAM 
Chairman 
The Human Rights Commission of Malaysia (SUHAKAM) 
24 June 2012
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SUHAKAM TO COMMENCE ITS PUBLIC INQUIRY INTO THE 
INCIDENTS DURING AND AFTER THE PUBLIC ASSEMBLY 

OF 28 APRIL 2012 

The Human Rights Commission of Malaysia (the Commission) wishes to inform the public of the 
latest developments in connection with its proposed Public Inquiry into the incidents during and 
after the public assembly of 28 April 2012, which will commence on 5 July 2012. 

As of 21 June 2012, the Commission has completed perusal of the public submissions it has 
received from the public in the form of documents, statements and video recordings, and 
identification of witnesses. The Commission is awaiting for a response from the Police to its 
request and subsequent reminder of its intention to interview the Police Personnel who were on 
duty during the 28 April public assembly. 

The Commission’s decision to conduct the Public Inquiry into allegations of the use of excessive 
force by the authorities during and after the public assembly on 28 April 2012 takes into account its 
own monitoring of the event and a number of other pertinent factors, including the submission of 
complaints, reports and memoranda from members of the public, human rights and professional 
groups, as well as other members of civil society, to the Commission relating to the matter, all of 
which called for an independent inquiry into the said event. 

The Panel of Inquiry will be chaired by the Commission’s Vice-Chairman Datuk Dr Khaw Lake Tee 
and assisted by Commissioners Professor Datuk Dr Mahmood Zuhdi b Abdul Majid and Mr Detta 
Samen. 

The terms of reference of the Public Inquiry are: 

1. 	 To determine whether there were any violations of the human rights of any person or party 
during and after the public assembly on 28 April 2012; 

2.	 If violations of human rights did occur, to determine: 
i. 	 How such violations came about; 
ii. 	 What administrative directives and procedures, or arrangements contributed to such 

violations; and 
iii. 	 Which person or agency was responsible for such violations. 

3. To recommend measures to be taken to ensure that such violations do not recur. 

-END-

“HUMAN RIGHTS FOR ALL” 

RODZIAH ABDUL 
Secretary 
The Human Rights Commission of Malaysia (SUHAKAM) 
30 June 2012

SURUHANJAYA HAK ASASI MANUSIA MALAYSIA
HUMAN RIGHTS COMMISSION OF MALAYSIA

Appendix I - The Commission’s Press Statements 2012



176

REPEAL OF THE SEDITION ACT IS COMMENDABLE

The Human Rights Commission of Malaysia (the Commission) welcomes the announcement of 
the proposed repeal of the Sedition Act 1948, one of the many laws which it has previously called 
upon the Government to repeal, and hopes that this commendable move will enable a greater 
enjoyment of the basic human rights to freedom of speech as guaranteed under the Federal 
Constitution and as enshrined in Article 19 of the Universal Declaration of Human Rights 1948 
(UDHR). 

The Commission appreciates and supports the efforts for democratic reforms and to safeguard 
human rights and freedom in the country, as promised during the Honourable Prime Minister’s 
special Malaysia Day address on 15 September 2011. The Government has earlier revoked all 
Emergency laws, including the Internal Security Act 1960, the Banishment Act 1959 and the 
Restricted Residence Act 1933, and amended the Printing Presses and Publications Act 1984, 
the Police Act 1967 and the Universities and University Colleges Act 1971, and enacted the 
Peaceful Assembly Act 2012 and Security Offences Act (Special Measures) 2012. Nevertheless, 
the law reforms efforts have generated some concerns from various sections of the society 
since they were done swiftly and without much consultation. While the Commission welcomes 
the proposed replacement law, the National Harmony Act, and notes its intention to provide 
a balance between guaranteeing the freedom of speech for every citizen and handling the 
complexity of plurality existing in the country, it hopes that the new Act will be drafted in a 
transparent manner through consultations with all stakeholders in order to ensure that it will 
be in line with fundamental human rights principles. 

On that note, the Commission looks forward to engaging with the Attorney General’s Chambers 
and other stakeholders including civil society groups in the drafting of the new law to address 
particular concerns and to ensure that the provisions provided under it are consistent with 
universally accepted human rights principles, thus promoting and protecting human rights in 
the country. As part of its functions as the national human rights institution, the Commission 
will continue to monitor the implementation of this and other new laws to ensure that they 
are in compliance with international human rights principles and norms, more specifically the 
Universal Declarations of Human Rights 1948 (UDHR). 

- END -

“HUMAN RIGHTS FOR ALL” 

TAN SRI HASMY AGAM 
Chairman 
The Human Rights Commission of Malaysia (SUHAKAM) 
12 July 2012
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THE RIGHT TO FREEDOM OF EXPRESSION AND THE 
PRESUMPTION OF INNOCENCE UNTIL PROVEN GUILTY 

MUST BE PROTECTED AND RESPECTED

The Human Rights Commission of Malaysia (the Commission) urges the Government to review, 
amend or even repeal the controversial section 114A introduced by the Evidence (Amendment) 
(No 2) Act 2012 as it violates the human rights principles of freedom of expression as enshrined 
in Article 19 of both the Universal Declaration of Human Rights (UDHR) and the International 
Covenant on Civil and Political Rights (ICCPR). The newly-introduced provision, which came 
into force on 31 July 2012, also goes against a fundamental principle of law that a person is 
considered innocent until proven guilty as provided for under Article 11(1) of the UDHR. 

While the presumption of fact under the Section 114A is rebuttable, a person against whom the 
presumption is applied may lack the time, resources and more importantly, technical expertise 
in relation to the Internet environment, to prove the contrary in order to rebut the presumption. 
In contrast, the prosecution, in criminal cases, may be better equipped to prove the guilt of 
the accused, as they are authorised to compel any of the potential witness (i.e. administrators, 
network service provider and internet provider) to produce evidence, and has the technical 
expertise and resources to assist its investigation/prosecution. Hence, while, arguably, section 
114A does not shift the overall burden of proof, which in criminal cases, lies with the prosecution, 
and in a civil action, with the plaintiff, in practical terms, it may have the effect of reversing the 
burden to the accused or the defendant, the case may be, thus violating a fundamental principle 
of law. 

Equally important, section 114A may have the potential and negative effect of discouraging 
expression, dissemination and sharing of ideas, news and information which are the hallmarks 
of the Internet environment, thus limiting and impinging on the freedom of expression -- an 
essential attribute of a full-functional democracy. It must also be emphasized that the right of 
expression should not be restricted by indirect methods or means, such as through government 
or private controls over newsprint, radio broadcasting frequencies, or equipment used in the 
dissemination of information, or by any other means tending to impede the communication and 
circulation of ideas and opinions. 

While acknowledging the need to address cybercrimes and to legitimately fight national security 
threats, any power or measure on the limitation of rights, must, according to the human rights 
norms, be subject to certain stringent conditions, as follows: 

i. 	 That the limitation of rights of an individual must be imposed solely for the purpose of 
protecting a legitimate aim (i.e. national security, rights or reputation of others, public 
health or morals) that is prescribed by international human rights principles; 

ii. 	 That the limitation of rights must be absolutely necessary for the protection of the legitimate 
aim; 

SURUHANJAYA HAK ASASI MANUSIA MALAYSIA
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iii.	 That the limitation of rights must be proportional to the protection of the legitimate aim. It 
must be remembered, however, that, there are some rights and freedoms that cannot be 
limited and they include the freedom from torture or other cruel, inhuman or degrading 
treatment or punishment; and 

iv. 	 That there must be adequate safeguards so as to avoid any abuse of powers. 
	 These conditions are important to strike a fair balance between public interests -- 

legitimate national security concerns, on the one hand, and fundamental freedoms of an 
individual, on the other. 

The Commission wishes to reiterate its stand that while it acknowledges that national security is 
paramount to ensure peace and stability, it is also of the view that section 114A of the Evidence 
Act must be reviewed or even repealed, thus protecting and respecting fundamental liberties 
and human rights to freedom of expression and the presumption of innocence until proven 
guilty. The Commission looks forward to engaging with the Attorney General’s Chambers and 
other stakeholders in the review of the Act, as well as in the drafting of any new law to ensure 
that they are consistent with universally accepted human rights principles. 

-END-

“HUMAN RIGHTS FOR ALL” 

TAN SRI HASMY AGAM
Chairman 
The Human Rights Commission of Malaysia (SUHAKAM) 
25 August 2012
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SPECIAL SAFEGUARDS AND CARE FOR CHILD VICTIMS 
MUST BE UPHELD ALWAYS

The Human Rights Commission of Malaysia (the Commission) views with great concern the 
sentences that were meted out recently on two offenders who were found guilty of statutory 
rape. While not denying that there have been similar sentences in the past in cases of statutory 
rape committed by young first offenders, the Commission is alarmed that the consent of the 
child victims appeared to be one of the mitigating factors in both cases. That our penal laws 
recognize that a child may lack the necessary maturity to give real consent or may be unduly 
influenced into giving apparent consent, is underscored by the legal prohibition against sexual 
relations with a female child under the age of 16, regardless of consent on her part. 

The vulnerability of the child is also recognized by the Convention of the Rights of the Child 
(CRC) which states, inter alia, that the child by reason of his/her physical and mental immaturity 
needs special safeguards and care, including appropriate legal protection. Whether the rights, 
protection and best interests, not to mention the future, of our minors have been and will be 
upheld and safeguarded in cases involving statutory rape is now doubtful in the light of those 
sentences. It is also of great concern that the lenient sentences meted out might send the wrong 
message to would-be offenders, thus would not be an effective deterrence for statutory rape 
cases. 

The Commission also views very seriously the public disclosure of the names of the offenders 
which may lead to the exposure of the identity of the child victims. The best interests of the 
child in such cases, including the protection of the victim’s identity, her safety and well-being, 
should have been of paramount concern as enshrined under Articles 19 and 34 of the CRC. 
The Government shall protect the child from all forms of sexual exploitation and sexual abuse 
and take appropriate measures to ensure recovery and integration in to the society that would 
enforce the health, self-respect and dignity of the child as provided for by Article 39 of the CRC. 

-END-

“HUMAN RIGHTS FOR ALL” 

TAN SRI HASMY AGAM 
Chairman 
The Human Rights Commission of Malaysia (SUHAKAM) 
30 August 2012
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THE WORK OF HUMAN RIGHTS DEFENDERS MUST BE 
RESPECTED AND RECOGNISED

The Human Rights Commission of Malaysia (the Commission) has been following closely the 
issue relating to Suaram and in this regard welcomes the assurances made by the Prime 
Minister YAB Dato’ Seri Najib Tun Abdul Razak, to push for more democratic reforms in response 
to growing demands for greater civil liberties. Nonetheless, the Commission views with great 
concern the manner in which the current investigations into the affairs and accounts of Suaram 
are being conducted, publicised and reported. The Commission urges all parties involved in the 
current investigations to act not only in accordance with the law and established processes but 
in line with the spirit and intent of the Prime Minister’s assurances. 

The Commission wishes to emphasise that freedom of expression and freedom of association 
are central to human rights, which are guaranteed under the Federal Constitution and provided 
in the Universal Declaration of Human Rights. The 1998 UN Declaration on the Rights and 
Responsibility of Individuals, Groups and Organs of Society to Promote and Protect Universally 
Recognised Human Rights and Fundamental Freedoms (formerly known as the Universal 
Declaration on Human Rights Defender) among others, recognises human rights defenders, 
of which Suaram is one, and their legitimate activities to protect and promote human rights 
including the receipt of funds from abroad in respect to defending human rights. Human rights 
defenders should be allowed to function freely, operate in an enabling and safe environment, 
and have the freedom to determine their statutes, structure and activities. 

In this regard, the Commission calls upon the Government to continue upholding and promoting 
human rights through, inter alia, positive partnerships with various stakeholders, including 
business and civil society that will contribute towards ensuring strong democratic governance 
in the country. This is important and is very much in line with the expressed intention of the 
Prime Minister to move the country forward towards becoming a fully functioning democracy 
– which requires that domestic human rights policies and practices are fully compliant with 
universally accepted principles and norms. This will reflect well on Malaysia as a member of 
the UN Human Rights Council and contribute positively to enhancing its international image as 
a human rights respecting nation. 

The Commission will engage with the parties concerned, including Government departments 
and agencies and other enforcement bodies to obtain important feedback on the issue. 

-END-

“HUMAN RIGHTS FOR ALL” 

TAN SRI HASMY AGAM 
Chairman 
The Human Rights Commission of Malaysia (SUHAKAM) 
1 October 2012
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PROPOSED REVIEW OF THE DEATH PENALTY FOR DRUG 
OFFENCES IS WELCOMED

The Human Rights Commission of Malaysia (the Commission) welcomes the proposal to review 
and ultimately to abolish the mandatory death penalty for drug offenders, as announced by the 
Minister in the Prime Minister’s Department Datuk Seri Mohamed Nazri Abdul Aziz, which will 
allow the court the liberty and discretion to determine punishment based on the gravity of the 
offence. This move is in line with the spirit of Article 3 and Article 6 of the Universal Declaration 
of Human Rights (UDHR) and the International Covenant on Civil and Political Rights (ICCPR) 
respectively that reaffirm the right of a person to life and the right not to be subject to torture, 
or to cruel, inhuman or degrading treatment or punishment. It is also in line with the United 
Nations General Assembly Resolutions, first adopted in 2007, calling for a moratorium on 
executions, with a view to eventually abolishing the death penalty. 

The Commission has consistently called for the Government to consider a moratorium on the 
death penalty or commuting this form of punishment to life imprisonment, especially for those 
who have been on death row for more than five years. It also wishes to call upon the Government 
to review the relevance and effectiveness of capital punishment and to join the other 140 UN 
member states to completely abolish the death penalty. The Commission will continue to 
support the Government in realising full compliance with international human rights principles 
and norms specifically the UDHR. 

- END -

“HUMAN RIGHTS FOR ALL” 

TAN SRI HASMY AGAM 
Chairman 
The Human Rights Commission of Malaysia (SUHAKAM)
22 October 2012

SURUHANJAYA HAK ASASI MANUSIA MALAYSIA
HUMAN RIGHTS COMMISSION OF MALAYSIA

Appendix I - The Commission’s Press Statements 2012



182

THE SETTING UP OF A PARLIAMENTRY SELECT 
COMMITTEE ON HUMAN RIGHTS IS WELCOMED

The Human Rights Commission of Malaysia (the Commission) warmly welcomes the move 
to set up a permanent Parliamentary Select Committee on Human Rights, as announced by 
the Minister in the Prime Minister’s Department Datuk Seri Mohamed Nazri Abdul Aziz, which 
will provide an important forum for Members of Parliament to discuss the findings of the 
Commission’s annual report and to address human rights issues raised by the Commission. 

While SUHAKAM has, for the past 13 years, prepared and submitted its annual reports to 
Parliament in time for its first sitting of the year, and has been consistently urging the Government 
to table the reports for debate by the members of Parliament -- which the Commission will 
continue to do so until its realisation, consistent with the practice in many other countries 
that have National Human Rights Institutions -- it nevertheless regards the move to set up a 
permanent Parliamentary Select Committee on Human Rights as a positive step in the right 
direction towards the improvement of the human rights situation in the country. It is hoped 
that the permanent Parliamentary Select Committee will be established expeditiously so as to 
enable it to discuss the Commission’s next annual report. 

In furtherance of its functions as the national human rights institution, the Commission, as an 
advisory body without enforcement and prosecution powers, will continue to play its statutory 
role of promoting human rights awareness, inquiring into complaints regarding infringements 
of human rights and advising the Government and its relevant authorities on matters pertaining 
to the formulation of laws and policies and their implementation to ensure consistency between 
the national laws and that they are in compliance with international human rights principles 
and norms, specifically the Universal Declarations of Human Rights 1948 (UDHR). In fulfilling its 
mandate, the Commission looks forward to strong and continuing support by all stakeholders, 
including, in particular, Members of Parliament. 

- END -

“HUMAN RIGHTS FOR ALL” 

TAN SRI HASMY AGAM 
Chairman 
The Human Rights Commission of Malaysia (SUHAKAM) 
24 October 2012
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ASEAN HUMAN RIGHTS DECLARATION FALLS SHORT
OF EXPECTATION

The Human Rights Commission of Malaysia (the Commission) welcomes the adoption of the 
ASEAN Human Rights Declaration (AHRD) on 18 November 2012 during the ASEAN Summit 
in Cambodia as a positive development in the promotion and protection of human rights in the 
region. The Commission is greatly encouraged by the reaffirmation by the ASEAN countries 
of their commitment to the Universal Declaration of Human Rights (UDHR), the Charter of 
the United Nations, the Vienna Declaration and Programme of Action and other international 
human rights instruments to which ASEAN Member States are parties. The Commission notes 
that the AHRD covers a wide range of rights categorised separately as Civil and Political Rights, 
Economic, Social and Cultural Rights, the Right to Development, and the Right to Peace, all 
of which, while in consonance with international human rights standards, are subject to nine 
general principles. 

While not downplaying the significance and usefulness of those general principles, the 
Commission is disappointed that they permit restrictions to be made on grounds wider than 
what are accepted internationally. More important, General Principle 7, which declares on the 
one hand, that all human rights are universal, indivisible, interdependent and interrelated, 
recognises on the other, that Member States may take into consideration their political, 
economic, legal, socio-cultural, and historical backgrounds in the realisation of human rights in 
their countries. The Commission is concerned that these principles might undermine the whole 
spirit of the Declaration and negate the full enjoyment and protection of human rights in the 
region. The Commission would also like to draw attention to Article 5 of the Vienna Declaration 
and Programme of Action under which it is the duty of States to promote and protect human 
rights and fundamental freedoms, regardless of their political, economic and cultural systems. 

The Commission also regrets the Declaration was drafted with limited openness and 
transparency, and inadequate extended consultations with various stakeholders, including 
the National Human Rights Institutions (NHRIs) which were keen to contribute and anxious to 
ensure that the AHRD would be on a par with other regional human rights declarations. 

Nonetheless, the Commission, along with the other members of the South East Asia National 
Human Rights Institutions Forum (SEANF), will continue to engage with the ASEAN Governments 
and the ASEAN Intergovernmental Commission on Human Rights (AICHR) in the process of the 
full and unimpeded implementation of the AHRD, consistent with international human rights 
standards and norms in the interest of ensuring that the rights of the region’s 600 million 
citizens are promoted and protected. 

- END –

“HUMAN RIGHTS FOR ALL” 

TAN SRI HASMY AGAM 
Chairman 
The Human Rights Commission of Malaysia (SUHAKAM) 
19 November 2012
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TAKE IMMEDIATE ACTION AGAINST THE HUMAN 
TRAFFICKING OFFENDERS

The Human Rights Commission of Malaysia (the Commission) views with great concern the 
recent report of the confinement of some 105 undocumented foreign domestic workers, 
who were also allegedly abused and forced to work without pay, by a licensed maid agency. 
The Commission commends the Malaysian Immigration authorities for their quick action in 
rescuing the workers and placing them in a shelter home, where it is hoped that they will be 
given prompt and necessary care, including access to psychological, counselling and physical 
healthcare services.

At the same time, the Commission urges that the rescued victims be given the option of 
becoming legalized workers or returning to their respective countries, and that the Malaysian 
authorities ensure prompt and immediate action and assistance for the realization of either 
option. In this regard, the Commission also urges that the relevant embassies be given access 
to the victims to expedite the processes involved.

The Commission also calls upon the Government to take immediate and stringent action 
against those human traffickers involved in the alleged abuse of the 105 victims, in particular, 
and against all human traffickers, in general. In the interim, the Commission will make the 
necessary arrangements to visit the victims currently being protected in the shelter.

- END -

“HUMAN RIGHTS FOR ALL”

TAN SRI HASMY AGAM
Chairman
The Human Rights Commission of Malaysia (SUHAKAM)
5 December 2012
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ORAL STATEMENT ON FREEDOM OF PEACEFUL ASSEMBLY 
AND ASSOCIATION 

 20th REGULAR SESSION OF THE HRC, 21 JUNE 2012
PALAIS DES NATIONS, GENEVA

Madame President,

The Human Rights Commission of Malaysia (SUHAKAM) wishes to congratulate the Special 
Rapporteur Mr. Maina Kai for his timely report on the Rights to Freedom of Peaceful Assembly 
and of Association. The report shall serve as a reference for all human rights advocates when 
addressing issues related to freedom of assembly and of association. 

The Commission shares the Special Rapporteur’s concern over peaceful assemblies ‘that 
were either not allowed or violently dispersed’ in several countries, including Malaysia. The 
balance between public order and the rights of people to assemble peacefully has always been 
a contentious issue. The Commission, however, stands firm, that while peace and public order 
need to be maintained at all times, peaceful assemblies must be recognised as a legitimate 
democratic means for the public to express themselves. 

The authorities are responsible to assist and facilitate the assembly process while at the same 
time ensure that peace and public order are maintained. This is important in order to protect the 
rights of demonstrators and also others who are indirectly involved, such as the food hawkers, 
traders, the general public and traffic users. 

However, the authorities need to be mindful that action taken against provocateurs and counter 
demonstrators must not impede with the rights of other peaceful demonstrators. In other 
words, the authorities must not disperse a peaceful assembly, solely based on the actions of 
a few unruly demonstrators. In this regard, the Commission noted the good practices of the 
Armenian police which are obliged under law to facilitate public assemblies and the Estonian 
police which are trained in separating provocateurs from peaceful demonstrators. 

In 2012, the Malaysian Government enacted the Peaceful Assembly Act which seeks to govern 
public assemblies. Although supportive of its main objectives, the Commission opines that 
rather than facilitating the right to peaceful assembly, the Act imposes too many restrictions 
and conditions in the organisation of such assemblies. More recently, court action has been 
instituted against the organisers of the BERSIH 3.0 rally for violating the Act and for damages 
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that were allegedly sustained during the rally on 28 April 2012. The Commission feels that such 
actions by the Government might discourage future assemblies and absolve the authorities of 
their responsibility to maintain peace and order. 

Therefore, the Commission calls on the Government to review the Peaceful of Assembly Act 
2012, in line with recommendations made by the Commission, Civil Society Organizations as 
well as by the Special Rapporteur in his report.

Lastly, the Commission welcomes the suggestion from the Special Rapporteur to increase 
capacity building activities on the monitoring of assemblies for human rights defenders, and 
wishes to reiterate that the Commission will continue to monitor public assemblies and conduct 
public inquiries into any allegations of violence, as and when necessary.    

I thank you Madame President. 
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TRANSCRIPT OF THE VIDEO STATEMENT ON THE 
SUMMARY REGARDING THE PANEL DISCUSSION ON 

FREEDOM OF EXPRESSION ON THE INTERNET
 21st REGULAR SESSION OF THE HRC, 14 SEPTEMBER 2012

PALAIS DES NATIONS, GENEVA

Madame President,

The Human Rights Commission of Malaysia (SUHAKAM) wishes to commend the Council for 
organising a panel discussion on the promotion and protection of freedom of expression on the 
Internet at its 19th session, and appreciates the summary report of the discussion, prepared by 
the Office of the High Commissioner. 

Freedom of opinion and expression, be it on the Internet or other media, constitutes an integral 
element of a democratic society which needs to be safeguarded as a fundamental human right.  

We welcome the recent decision by the Malaysian Government to repeal the obsolete Sedition 
Act of 1948, which restricts the freedom of speech and expression. We hope that the proposed 
replacement law -- the National Harmony Act -- will strike a balance between providing greater 
enjoyment of freedom of speech and expression, and the need to handle the delicate nature of 
the country’s plural society.  

SUHAKAM is, however, very concerned with the recent inclusion of section 114A in the Evidence 
Act. We, along with other concerned groups, are of the view that section 114A of the Act, which 
relates to the presumption of fact in publication, could seriously undermine and threaten 
freedom of speech and expression, especially on the Internet.

SUHAKAM, therefore, strongly recommends that the Government review section 114A of the 
Evidence Act, to ensure that the Act is consistent with human rights principles.   

We recognize the need for measures to regulate content, both online and offline, especially in 
preventing criminal activities. However, such regulation must be carefully formulated so as not 
to impinge on the right to freedom of speech and expression, guaranteed under the Federal 
Constitution of Malaysia, and enshrined in Article 19 of the UDHR.

Thank you Madame President. 
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TRANSCRIPT OF THE VIDEO STATEMENT ON THE
PANEL DISCUSSION ON ACCESS TO JUSTICE BY 

INDIGENOUS PEOPLES 
21st REGULAR SESSION OF THE HRC, 18 SEPTEMBER 2012

PALAIS DES NATIONS, GENEVA

Madame President,

The Human Rights Commission of Malaysia (SUHAKAM) congratulates the Council for organising 
this panel discussion on Access to Justice by Indigenous Peoples at this 21st regular session.  

The significant progress in the promotion and protection of the rights of indigenous peoples 
can be attributed to the adoption of the United Nations Declaration on the Rights of Indigenous 
Peoples in 2007.  SUHAKAM therefore calls on governments and the Human Rights Council to 
increase efforts in progressively implementing the Declaration.

Indigenous peoples continue to suffer from marginalization, discrimination and lack of 
recognition of their ways of life. Access to justice is also still very limited for a large number of 
indigenous peoples throughout the globe, including in Malaysia. 

In Malaysia, this problem can and has been addressed significantly through the establishment 
of native courts. Such courts, which already exist in the states of Sabah and Sarawak play an 
important role in resolving disputes within the indigenous communities. Native courts, which 
incorporate the indigenous legal system, are closely linked to the customs and worldview of 
the respective indigenous peoples. SUHAKAM therefore recommends that the Government also 
establish native courts in Peninsular Malaysia so that the indigenous peoples, the Orang Asli, 
have a similar avenue to seek justice. The process initiated by SUHAKAM to consult Orang Asli 
communities, should be supported and further enhanced by relevant Ministries.

While conventional courts have a crucial role in providing access to justice for indigenous 
peoples, we believe that the native court system can serve as a parallel judicial system and 
therefore should be given adequate financial and political support to enhance its functions to 
meet the needs of these communities.

The establishment of native courts in Malaysia will not only ensure greater access to justice by 
the indigenous peoples, but also give due recognition of the indigenous legal system, which is 
essential in further asserting their rights. 

Thank you Madame President.
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APPENDIX VI

THE COMMISSION’S PUBLICATIONS 2012

NO CATEGORY TITLE

1. Report SUHAKAM Annual Report 2011
(Bahasa Malaysia & English)

2. Report Seminar Memperkasakan Hak-Hak Ibu Tunggal Di 
Malaysia 

3. Report Public Inquiry Into the Infringement of Human 
Rights Including the Use of Excessive Force Prior to 

and During the Assembly on
9 July 2011

4. Journal Human Rights Journal

5. Bulletin (Mac) SUHAKAM Bulletin

6. Bulletin (June) SUHAKAM Bulletin

7. Bulletin (Sept) SUHAKAM Bulletin

8. Bulletin (Dec) SUHAKAM Bulletin

9. Brochure (Pocket size) ATIP (Multi-lingual)

10. Booklet RTD on the Convention Against Torture and Other 
Cruel, Inhuman and Degrading Treatment (CAT)

11. Booklet Senarai Bantuan Ibubapa Tunggal
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APENDIX VIII

CERTIFICATE OF THE AUDITOR GENERAL ON THE 
COMMISSION’S ACCOUNTS
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AHRD ASEAN Human Rights Declaration 

AICHR ASEAN Inter-Governmental Commission for Human Rights 

AGC Attorney-General’s Chambers 

APF Asia Pacific Forum Of National Human Rights Institutions 

ATIP Anti-Trafficking in Persons

Bersih 2.0 Coalition for Clean and Fair Elections 

BHEUU Legal Affairs Division of the Prime Minister’s Department 

CAT
Convention against Torture and other Cruel, Inhuman or Degrading 
Treatment or Punishment 

CEDAW
Convention on the Elimination of all Forms of Discrimination against 
Women 

CESR Centre for Economic and Social Rights

CERD Convention on the Elimination of All Forms of Racial Discrimination

CFNHRI Commonwealth Forum Of NHRIs 

CLC Community Learning Centre

CRC Convention on the Rights of the Child

CRPD Convention on the Rights of Persons with Disabilities 

CSR Corporate Social Responsibility 

CUZ Community Use Zone

EU European Union

EPRG Education and Public Relations Group

FELCRA Federal Land Consolidation and Rehabilitation Authority

FTA Free Trade Agreement

GMI Gerakan Mansuhkan ISA

HRBPS Human Rights Best Practices in School

HRC Human Rights Council 

ICC
International Coordinating Committee Of National Institutions For The 
Promotion And Protection Of Human Rights

ICCPR International Covenant on Civil and Political Rights

IDFR Institute of Diplomacy and Foreign Relations 

IGP Inspector-General of Police

LIST OF ABBREVIATIONS
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IIUM International Islamic University Malaysia

ILO International Labour Organisation

IPO Interim Protection Order 

ISA Internal Security Act 1960 

ISIS Institute of Strategic and International Studies Malaysia

JAKOA Department of Orang Asli Development

JERIT Jaringan Rakyat Tertindas

JOAS Indigenous Peoples Network of Malaysia 

KAFA Kelas Agama Fardu Ain

LCDA Land Custody and Development Authority

MACC Malaysian Anti Corruption Commission 

MAPO Council of Anti-Trafficking in Persons and Anti-Smuggling of Migrants 

MITI Ministry of International Trade and Industry

MNHRC Myanmar National Human Rights Institutions 

MOE Ministry of Education 

MOH Ministry of Health

MRRD Ministry of Rural and Regional Development

MTAAG+ Positive Malaysian Treatment Access and Advocacy Group

MTUC The Malaysian Trades Union Congress

MWFCD Ministry of Women, Family and Community Development 

NCR Native Customary Rights 

NGOs Non-Governmental Organisations

NHP National Housing Policy 

NHRAP National Human Rights Action Plan 

NHRCT National Human Rights Commission of Thailand

NHRIs National Human Rights Institutions 

NI National Inquiry 

OCPD Officers in-Charge of Police District

PACOS Trust Partners of Community Organisation

PLHIV People living with HIV

PwD Persons with Disabilities 

RISDA Rubber Industry Smallholders Development Authority

RTD Roundtable Discussion

RWI Raoul Wallenberg Institute of Human Rights and Humanitarian Law 

SAR Sekolah Agama Rakyat

SEANF Southeast Asia National Human Rights Institutions Forum 
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SEDIA Sabah Economic Development and Investment Authority 

SEOs Senior Executive Officers

SJKT Sekolah Jenis Kebangsaan Tamil 

SME Small-and medium-scale enterprise

SOGI Sexual Orientation and Gender Identity

SOP Standard Operating Procedure 

SOSMA Security Offences (Special Measures) Act 2012

SRIB Sabah Rubber Industry Board 

TSH Tung Shin Hospital

TIP Trafficking in persons 

TPPA Trans-Pacific Partnership Agreement

TVPA Trafficking Victims Protection Act 

TWG Technical Working Group

UDHR Universal Declaration of Human Rights 

UKM Universiti Kebangsaan Malaysia 

UM Universiti Malaya

UMS Universiti Malaysia Sabah

UN United Nations

UNCT United Nations Country Team

UNDP United Nations Development Programme

UNDRIP United Nations Declaration on the Rights of Indigenous Peoples 

UNHCR United Nations High Commissioner for Refugees 

UNICEF UN Children’s Fund 

UPR Universal Periodic Review 

UUCA Universities and University Colleges Act 1971 
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